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This application for a pre iminary injunction in- 
Olve needless morass of procedural and practical pro- 
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there. Nor does the letter submitted hy the Environmental 
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in the use of 
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the Environmental Protection Regional Administrator had 
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. get some straight answers rather than to engage in pure 
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wef Puts 2ORS 
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my ior opinion, the question of policy.’ There I stated 
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Section 42 U.S.C., § 1857h-2, or there is intervention by 
the Administrator within the same period of time. Should 
there be a failure in this regard, the defendants can sub- 


mit a judgment of dismissal on 3 days' notice. 
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ration in 
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I have received any number of thoughtful and 
chought-provoking letters from various members of the public 
concerning this matter. Each and every one of them has 
bean given due consideration. All of them are presently 
on file with the Clerk of this court. Some letter writers 
requested oral argument but because of the constraints on 


Lino time of this Court, that has heen impossible. TI do 


wich ta note the vappreetakion of the Court for the concern 
md tearkicipation of the public in this matterc. 
4. Conclusion 


The application to stay the increase in the transit 


fares is hereby denied. Plaintiffs' motion for summary 


jncament is hereby denied. The other appl ication by plain- 


is to be handled in accord with the directions con- 
tained in this opinion, 
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31. To protect public hcalth the Fed: 


has, pursuant to the Clean Air Act, identified the concentr. ticens 


of pollutants in the air which present a hazard to health. The 


a 
Act requires each state adopt and carry out a program to 
reduce air pollution to concentrations less than these levels, 
/ 
known as the pr ry ambient air quality : ndards,. The 
primary standards established by the Federal Envir ental Pro- 


tection Agency are as follows: 


On Mono ( 35 ppm r for f.1 
‘ 9 ppm r for & h 
Photochemical Oxidants 0.08 ppm izimum for 1 
Nitroyen Dioxide 0.05 ppm annual arith: 
, mean | 
| 
By contrast, air quality in Ne Y ity in 1973 sI 
} pollutant levels are far above the pr ry standards for carbor 
| 
monoxide and photochemical 53 | 
| 
} 
| 
| w 7 ! 
Pollutan‘ +3 fy ) 
‘ Sate bt 2 RPL NL 
Carbon Monoxide -hour r ry 


Photochemical Oxidant: 0.21 ppm l-hour mazin 


Nitrogen Dis 


\c 0.051 ppm annual arith 
metic mcan 
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ATTACHMENT D 


—_—— 


UNITED STATES DISTRICT COURT 


FOR THE SOUTHER DISTRICT OF NEW YORK 


= 


FRIENDS OF THE EARTH, et al., 


Plaintiffs, 


MALCOLM WILSON, et al 


Defendants. 


o 
ee 


AFFIDAVIT OF BRIAN T. KETCIAM 


BRIAN T. KFTCHAM, P.E., being first duly sworn, deposes and says that: 

1. Iam currently employed as Staff Engineer for Citizens for Clean Air, 
Inc. (CCA), a non-profit environmental crganization, with offices at 

25 road Street, New York, New York 10005. In this capacity I am respon- 
sible for investigating and reporting on the implementation and enforce- 
ment of the New York City Transportation Control Plan. 

2, TJhold a B.S. devree in Mechanical Engineering from Case Institute of 
Gechnoloyy and have completed three years of graduate ctudy ita Mechanical 


Bue ineering and Urban und Transportation Plenning at the Massachusctts 


Institute of Technology. I ama Professional Ernginecr registered in the 


State of New York with teel: fcors of professionnl experience in the design 
and testing cf automotive pollution contre). equipment, of «livanced autonctive 
pover plents, and in the plooning anc iuplementation of etratezies to alleviate 
mobric sturce sir pollution problems. 

3. Vefore joining CCA, I work2d for wore than f years in the New York 


related pollution in the City first, as Director ef the Bureau of Motor 
r t 3 ) . i. “v " OK re } - ar 
Vehicle Pollution Tron July 16) to Ne ber 1O7L, then as Director 


of the Offices of Pleuning end Laplementation, New York City 


offices, I was responsible for developing the New York City Trensportation 


Control Plen, and the schedule for implementation in censul with he 


Bn & Sone 
164UI0N 


5 } { r a+ ry t r c imme r 2 e 
York. State Department of Environmentsl Conser-ration. J directed the 
preparation of the Plan and helped prepare and plement technicel aspects 


of tre Taxi end Limousine Commission administrative code designated to 
uitigate the impact of taxicab operation on the City's eir quality. In 
recognition of this role in developing the City's program for abating vehicle 
velated air polluticnu I was awarded the 1973 Nev’ York City Merits Award. 

kL. J have examined the submission preonred vy plaintiffs on the “New Yori: 
City Trunsportaticn Control Plan: Table of Requirements Violated" aad 


believe, besed on information available to mc, that this submission is an 


accurste description of the defendant's non-compliance with the Plan! 


rr 


requirements. 


5. J hove exnmined the "Proposed Schedule for Implementation" submitted 


by plai 


viffs, and have eecterinined thut tuis schedule allows a reuscnable 


Beriuir. ROwsMaAn amnpb Kes:sriw 
1712 M% GIraHect, NORTHWeosr 
VIASHINGION, 2 C. 20036 a) 93 


AREA CODE :9”? 


3 


PHONE 633.9079 


ANTHONY 2 ROISMAN PLAINTIFFS' GQITIZEN SUIT No 


¥ 
3 s a ——— 
PMLAUYS KESSLEP 


=| 


DAVIO R. CASHOAN D/.°TED AUGUST 5 1974 


KANN F hE ON sa 
STUART M ¢ INE 
CRIS TON CURTIS 


August 5, 1974 


Chairman David L. Yunich 
Z. Metropolitan Transportation 


‘ : ; 
Authority 


1700 Broadway x i. 
y — New York, New York 10019 CERTIFIED MAIL » 


ree — 
i$ —— ; 
‘9 A. Dear Chairman Yunich: 
a8 — We are writing on behalf of the individuals and 
ns —~ organizations j f this letter. On 
——— February 2€ 974 


isted at the end of 
y 4 served you 

vine eee counsel to tue Governor of the S 
wis sot notice that you were violating r 


ugh your legal 

f New York, with 
ments of the New 
ity implementation 
sure Plan, a portion of the applicable implementation plan 
-¥ for the State of New York, approved by the Administrator 
; — of the United States Environmental Pro? 


— 
itte York City Metropolitan Area Aix Gua 


c r yhection Agency 
be — (EPA) on June 22, 1973. At that time you were in vio- 
rahe —~ lation of the reguixements of the plan, by reason of 
jeans Il —— your failure to carry out elements of the schedule of 
oti _. compliance set forth in the plan at pages B-1 through 
Schlazcr fate B-29 and in the letter of April 17, 1373, £frem the 

: Governor of the State of New York to the Administrator 


of EFA. 


—— We are writing at this time to remird you once 

Ver ——- again of your continuing violations of the require- 
_. ment of the plan and to worotest your lack of action. 
a The no.osed "Table of Requirements Violated" sets 
= fort th vs | uLxre 1ich you nave violated to 
ca date. 
RS -, 
+ 


Since it has been made apparent that responsible 
officials of the State and City of New York intend to 
continue to refuse to comply fully with the requirements 
of the plan we feel it necessary to seek judicial relief 
against you pursuant to § 304 of the Clean Air Act to 


enforce tue plan. 


Clifto n E. Curtis 


did 

7, Ay 
LN j 
} pay c : 
~ Hawkins | 
Natural Resources Defense Council 
1710 N Street, N.W. 
Washington, D.C. 20036 


Telephone: 202-783-5710 


On behalf of the following: ra 
Friends of the Earth, Friends of the Earth New York Branch 
Natural Resources Defense Council 

Brooklyn Environmental Coalition 

Citizens for a Better Ne York 

Citizens for Clean Air 

Committee for Better Transit, Inc. 

Environmental Action Coalition 

Harlem Valley Transportation Association 

Institute for Public Transportation 

Northeast Transportation Coalition 

New York City Clean Air Campaign, Inc. 

New York State Transportation Council 

Sierra Club 


Weat Village Committee 
Paul neaseet 
David Sive 
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>? nt f 
Pla 11 ' 
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M WILSON, et al., 
IRDER 7 SHOW SE 
ef d ; ) We 
KOK (NELYRIVALY [REHM 
1 readl th iffidavit f B an T. Ketcham, 
rn ¢t the 2 ° ily, 175, the affidavit of ivid 
er i, sworn t n the of July, 19 , a Copy f the 
laint fils in thi actior n October ll, 974, a 
P' £ the in and order of court date Dece er 16, 1974, 
I to iow Cause at ter fF thi c t for the 
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AYFIL' VIT OF DAVID SCHOENBROD le 


DATED JULY 28, 1975 
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QQ 
Law) 


— — “et 1 
FR )E H, € al., 
Plaar } 74 Ciy ac r ee 
Plaantiffs, 74 iv. 0 (KTD) 
“TM ,s = nau 
LCOLM N, et : FIDAVLIT 
Defendants. ) 
ATE F NEW 
SS: 
ITY F NEW YORK 
David Schoenbrod, sworn, dey é and says: 
I am an attorney of record for plaintiffs herein and 
in iat c sity am fully familiar with the facts of the case. 
I ke chis af lavit in support f 
for order to show aus¢ and r 
pon piaintil eariler moti = 
t ) this court stayed its h is elle 
that fendants were proceeding in good faith to promptly 
revis the Transportation Control Plan i were not then 
I tively taking steps t sen air qualit and because 
f nsidaerati S Of judicial econor warr ing the exercise 
‘ + ~~ ~¥ + 
f h sourt’s discreti ‘ 
, 
5 of these assumptions , With time, proven : 
It does not appear that def its are procee in < d 
faith. In more han a : time, tl! 1ave been unable to 
rea i and are jally stalemated on the four key 
trategies for pollution abatement. r, defend are 


worsen air quali 


Vvetenda 


ty x ns by t s-urrent 

fiscal plight the City € while defendant prepare to 
take action adverse t alr qu lity, tney continue t ignore 
other, related revenue a reduce 
11r pollution which have to 
the Transportation ( trol Pla 

naer these circumstances, and on this record of failure 
and ir n, the co uld now be convinced that it has 
no but to invoke its ec;uitable powers. Accordingly, 
plait ffs seek a preliminary injunction to maintain the 
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Plaintiffs ced thi action by filing thei omplai 
x about October he 2 4 Mplaint a exed heret as 
KALoLt *A").. ervice wa te a] 2fendants by 
3ti sation or by actual service, The c saint s ght injun 
Jeclaratory Other rel to enforce the New York C 
, Opoliitan Area Transportati 


ntro for the N Heretofor 
hereinafter t} 


been approved purs ‘ant to Section 110 of t e Clean Air Act 
42 U.S.C. §1857c-5. Jurisdiction £ the court 
such an action is set forth in the Clean Air Act, 42 U.S.C. 


it to Rule 65(a) of the Federal 


Rules of Civil Procedures. Plaintiffs sought a mandatory 


ctior 


On 


October 


in Ofosition in 
were then acting 
Control Plan and 


Robe 
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Protection Administration, stated in his affidavit in opposition 
that: 
"9. The City and State have been acting in 
jo faith to expeditiously revise the 
Transportation Controls. Within several 
months, a new set of controls will become 
part of the New York State Air Quality 
Implementation Pla: 
"10. It would therefor:: be moot and inappro- 
priate to require the City to take the actions 
requested by plaintiffs." (Affidavit by 
Robert A. Low, dated October i8, 1974.) 

On December i6, 1974, this court filed an Opinion and 
order for a preliminary injunction, 
but granting plaintiffs leave to renew its application at a 
later date. (Opinion annexed hereto as Exhibit "B".) In 
so ruling, the court found that plaintiffs had adequately 
sustained their burden for a heari:ng on the issuance of a 
preiiminary injunction, but that tle court would nevertheless 
exercise its descretion to refrain from issuing a preliminary 
injunction because of potential difficulties in continuous court 
supervision of the Transportation Control Plan and because 
it was not then clear whether or not the U.S. Environmental 
Protection Agency would itself undertake enforcement actions. 


The latter consi 
7, 1974, from th 


Administrator 


Department 


to 


of 


ring defendant to take action to co 

rtation Contro Plan. 

18, 1974, the City defendants filed papers 
which the City defendants argued that they 

in good faith to revise the Transportaion 

that as a result relief should not be granted. 


deration was based 


e U.S. Environment 


the Commissioner 


vironmental Conser 


A. Low, Administrator of the New York City Environmental 


on a letter dated November 


l Protection Agency Regional 


f£ the New York State 
ation in which the Regional 
oe ad —— - -~ —> - 


oe 
— 
we) 
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ministrator stated that unless an adequate revision was 


proposed and submitted to the U.S. Environmental Protection 
Agency for approval by December 20, 1974, the U.S. Environmental 
Protection Age would c -e independent enfc t actions. 
It is now approaching a year since the City defendants 
d to the court that a revision would be adopted 
“within several months" and more than seven months since thi. 
court entered its decision and order. In that time defendants 
have failed to adopt the promised revised plan. Moreover, 
iring this period there was no apparent enforcement of the 
most important strategies in the Transportation Control 


Protection Agency and State 
and City agencies appear to be stalemated over the key issues 
in the current plan: reduction of parking, institu mn of 


olls on the East R‘*: er bridges, after hour goods delivery 


and the t cruis an. 
During e same per , the U.S. nvironmental Protection 
Agency als failed to rder action as to these Key strategies. 
iow, in the ntext f total failure by all agencies to 
er rm their statutory and administrative duties, defendants 
inno i their intention ¢t raise the transit fare by a 
substantia argir 3 rf an action will have an immediate, 


‘trimental and irrevocable effect on 
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increase, the City will suffer 


a 15% to 20% increase in carbon monoxide levels. Deleterous 


York City alone of current levels of 


have been calculated in hundreds of millions and billions 
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of such vehicles in Manhattan by percent, 


Defendants’ actions are not merely neutral. Their 
actions will work contrary to the Plan, will positively and 


7 


substantially increase air pollution, and will worsen the severe 


adverse health effects of existing air pollution at a time 


when, despite claims for"good faith," defendants are plainly 
in violation of the Clean Air Act, 


Moreover, there are fiscal actions and alternatives 


‘ which defendants should be taking under the Clean Air Act 
whi are 
+ mandated | 


existing Transportation Control Plan strategies would 
generate more revenue for the City of New York than is anticipated 
the transit fare increase. The mandated and approved 
‘ strategy of placing tolls on all Ea::t and Harlem River Bridaes 
would alone generate a net annual i:come of $175 million 
¥ . 
ISS t rates similar to thos recently mposed by the 
Port thority ese tolls exceed the tota income from a 
s 
$.1 fare increase by almost $9 liion. 
i@ existing Tr portation Control Plan also includes 
suggested revenue producing stratevies which would also 
reduce air pollution. These includi such strategies as a 
irking tax and vehi fees. £ these suggestions were 


idopted the City would receive an aiditional $180 million in 


irrent hnysteria should not b' ind the Court to t} 
eal publi health 9f the t sit fare increase, nor 
t its certain effect on the ultimate ability of the City to devise 
r implement realistic air _ lutic abatement strategies, Precipi 
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acti j particularly unwarranted in light of the tract that 
there are strategies consistent with air pollution abatement 
r JUulreé Dy ex1 ng ] iw, whi lw 4 i raise a mucn or more 
eve se for the City of Ne YOrkK 

‘ these ix mstances, must be halted 
fr precipitous scticns whi are contrary t he Transportation 
trol lan and wnicis will defeat the Plan, and 
xist.ing Tr portation trol lan imme ately 
enforced. 
The otice, mplaint, and summons were directed to 
Javid inich, as airman of the Metropolitan Transportation 
Aut rit MTA) alt igh the notice nd com ai bot 
eferenc luties under the Plan to be carried it by the MTA‘s 
ter rporation, the New York Cit Transportation Authori y. 
(TA) er New York law, the chairman and board of the TA are 
e the airman and board of the MTA. 
he error ir nitt David Yunich as Chairman of the 
A, was re nized by both the TA and MTA. Mr. Yunich was 
resented throughout by John A. deRoos, i his capacity 
‘ eneral unsel f the A. 
I yrder to rrect this inac rtence, Plaintiffs move 
t i 1S arties David L. Yunich, in his capacity a 
C irman of the TA i the TA, although they have ir ality 
participated in this litigation from the outset. The addition 
lecessary at this time to allow tie court to fully protect 
its jurisdiction to enforce the Clean Air Act. 
WHEREFORE, the relief sought by Plaintiffs in the Order 
t } ause should be granted sts. 
Clete! 
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it ridership by at least ten percent (10%). 1 


Defendants! failure to implement the 
xisting, Transportation Control Plan, 
articularly the key stratepics designed 

c sharply reduce vehicle use in Manhattan 
has already caused substantial increases 
in air pollution during the past two years 


A fare increase imposed t fore full 
J implementation will have a particular 
harmful effect on both public health and 
the ultimate success of the plan because t 
plan depends on a sharp reduction of vehic 
use in Manbs*tan and the key strategies tc 
Limit vehicle use are not in foree (§7). 


The Plan mandates and recommends measur 
that would not only reduce air pollution 
far more revenuc than the far 


Transi 


Reduce 


Defendants ha‘ stated their intention to 
on New York City Transit Authority subways and 
rk Times, July 26, 1975 at page 1. An iner 


0 18 contemplated within a matter of days with 


‘asc to $.60 in 1976. In comparison to the curr 


a fare of $.50 constitutes a 43% increase and 


RY 
co 
“3 
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U 
co 


are hikes produce substantial losses in riders 


ny authorities, including, the Transportation Cont 


Unusually large decreases in rid 
ship generally occur immediately 
after a fare increase," Transpo 
Control Plan 3-2, See also, pag 


Ot‘ers who have reached the same conclusio 


Budget Commission ("Financing Transit in New York Ci 


Member and former New York City Transportation 
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but 
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a subseyuent 
ent fare of 


a fare of 


reduce 


ie conclusion 


ere 

rtation 

es 1.2.2, 

mn are Citizens 
ty"), MIA 


Administrator 


i trator and now Mur As tance 
Jorporation Executive Director rbert & May 3, 1973 state- 
rit before the Institute for Publi si portat ion.) Mr, Elish 
oncluded that: 
] tandar dustry } for tt effect of fare 
iff on rid that a 1 hange in transit fare causes 
‘ hange in tra t ri rship (Interst . bmmerce ommnis- 
on Draft Environmental pe 
Lr d Compar -- Electr 
° CN mber, 74) 5 
port, "Energy, The Economy, 
jpon th to one relitionship, the impact of 
Of t t fare incr f ridershiy as fol 
O ent ‘'ran t ire, J per t incre e 
n fare ¢ ] 
14.3 percent reduction in ridership. 
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politan Transportation Authority further assumes that 


transit ridership will drop by five percent in 1975 and again 


depressed state of the economy in New York 


City, a continuing declins n jobs, etc. This yields a baseline 
for 1976 of approximately 1,661,793, i bus and subway trips. 
A ten percent reduction from this base would represent 


a further loss of ridership of more than 166 million trips. 


‘onclusion that a fare increase to 40 cents wou 


produce at least a 10 percent loss in ridership is conservative 


in light of the analysis prepared by the New York State Department 
f Transportation (State DOT) under the State Public Transporta- 
ing Assistance Program, The study developed a series 
il stepwise multiple regression models to determine 
effect of fare and serv changes on transit rider- 


hip and to forecast the impact of alternative fare and service 


policies on ridership. 
Woes ‘ ‘ 3 
rn ha:; shown that rider- 
hip hav’: been associated 
with (1) increases in average fare 
and (2) decreases in service avail- 
aoe it 
t ha { Ve (p . “€ } 
In their histor al assessment, :itat DOT found that: 


in the New 
ystems." 


"yee Gach 10% decline in service ha: 
historically brou;tht about a 5.5% 
decrease in ridership in New York City 
systems,’ 30 


Using, Lts mathematical model, the State DOT hac fore- 
ast the impact of changes in fare and service on translit rider- 


ship. Assuming the 1973 fare and service levels are maintained, 
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Air Quality Implementation Plan 


Transportation Controls 


April, 1973 


NEW YORK STATE DEbaA«TMENT OF 


ENVIRONMENTAL CONSERVATION 


Exkibet | 


at A 156 


Possible Subsidy Package for the New York City Transit System 1) 
(May require implementation of Secondary Stage Strategies) 


Source Annual Revenue 

lL. Federal] Highway Trust Fund (2) $178,000,000 
2. CBD Parking Fees (3) 30,000,000 
3. Off-Street Parking Tax (4) 150,000,000 
4. East and Harlem : iver Vehicle Tolls (5) 200,000,000 
5. Port Authority Tolls (6) 113,000,000 
6. HEW Welfare Subsidy (7) 150,000,000 

Total Annual Revenues °821,000,000 


(1) Estimates based on data for 1971, 


(2) Federal Highway Trust Fund 


Highway Trust Fund monies (collected from Federal taxes on 8asoline) must be 
Partially diverted away from the building ef more superhighways (intercity) and 
look to rejuvenation of transit systems (intracity), The  asoline vehicle is 
responsible for deteriorated air quality; therefore, Federal revenues from its 
use should be used to alleviate its problems, 


The Highway Trust Fund may only be used for highways under its present setup. 


Congressional action is needed to change this. About $178,000,000 is suggested 
based upon a value of $100 per vehicle, 


(3) CBD Parking Fees 


Assuming 10,000 Special on~street Parking spaces in tiidtown and downtown Manhattan, 
7 a.m. to 7 P-m., Mondzy through Saturday, at $2,000 per vehicle, 15,000 annual 
vehicle registrations: $30,000,000 annually, 


| 
| 


| 
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(4) Off-street Parking ‘ax 
Assuming a 100 percent tax (over ai.d above the current 6 percent sales tax) on all 
off-street Parking facilities in the entire City of New York and $150,000,000 
million in gross revenues for 197] (Reported by the Finance Administration) . 


fotal annual revenues: $150,000,000. 


(5) East and Harlem River Vehicle Tolls 


Total entries into Manhattan per average weekday via all Harlem and East River 
I > ¢ 


Bridges and tunnels is 535,500. This breaks down into approximately 486,000 auto 
and taxicab, 43,100 truck, and 6,400 bus entries. 


Assuming a $1.00 toll for al] autos, taxicabs, buses, and trucks bearing proper 


identification {operator fee sticker) and further assuming that 10,000 trucks per 
day pay full entrance fees (50% @ 6,000-10,000 1b GVW, 25% @ 10,000-19,500 1b GVW, 
and 25% over 19,500 1b GVW) then the total daily tolls from all Harlem and East 
River facilities would be: 


525,500 x $ 1.00 $525,500 
5,000 x 15.00 75,000 
2,500 x 20.00 50,000 
2,500 x 30.00 * 75,000 

Total $725,500 


Annual toll revenue would be approximately 360 times this amount or $261,180,000. 
Current Triborough Bridge and Tunnel Authority bridge and tunnel revenues total 


$75,076,293 (1971). Operating expenses for the existing Triborough Bridge and 
Tunnel Authority facilities totals $24,490,966, 


Projecting to a total of 16 Harlem and Fast River bridges and tunnels, the approxi- 
Mate operating cost for these facilities should not exceed $60 million annually, 

Thus the total excess excluding amortization of toll facilities (estimated at less 
than $10 million by the Transportation Administration) is approximately $200,000,000. 


(6) Port Authority Tolls 


Assumes elimination of conmuter discounts, an increase in passenger vehicle, light 
duty truck and bus tolls to $2.00 eastbound, no toll westbound, plus a toll schedule 


for all eastbound trucks not displaying special user fee identification according 
Co weight as follows: 


®,000 to 10,000 pounds GVW: $15.00 per entry 
10,000 to 19,500 pounds GVW: 20.00 per entry 
19,500 pounds GVW and Over: 30.00 per entry 
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B-24 
Vehicle Type Annual Trips* Revenues 

Automobiles, taxis, motorcycles, 69,451,827 $138,903 ,654 
buses, and other specialty vehicles 

Trucks 

6,000 to 10,000 pounds** 2,722,349 40,835,235 
10,000 to 19,500 poupnds** 1,166,720 23,334,400 
19,500 pounds and over 3,679,917 110,397,510 


Total $313,470,799 


*Source: Port Authority of New York/New Jersey Central Research aid Statistics 
Division "Annual Recorded Eastbound Vehicular Traffic at Six Port Authority 
Crossings in 1971" (2/72). 


**Assumes a 70/30 split in the medium duty weight range (6,000 to 10,000 pounds 
and 10,000 to 19,500 pounds, respectively) as reflected by New York State 
Vehicle registrations and that 10 percent of all trucks traversing Port Autho- 
rity facilities are registered to operate in Manhattan (i.e., have paid their 


annual operator fee) as presented by Port Authority annual traffic crossing 
data for trucks. 


Data is not availabl2 from the Port Authority on annual gross revenues from bridges 
and tunnels. A crude estimate can be made by assuming that all Eastbound cars pay 
$1.00 (neglecting discounts) and that all trucks and buses pay $2.00 Eastbound. 


Autos: 66,824,284 x $1.00 = $66,824,284 


Trucks 
& buses: 10,196,529 x $2.00 = 20,393,058 
TOTAL $87,217,342 


Thus, if the Port Authority grossed approximately $87 million for its six river 
crossings in 1971, then the proposed revised toll structure would net an additional 
$226,500,000 (rounded off). Assuming that legal measures could be instituted to 
allow equal distribution to New York and New Jersey, then this funding measure 
would yield approximately $113 million annually for support of urban public transit. 


(7) Health, Education and Welfare Welfare Subsidy 


The Tri-State Regional Planning Commission's Regional Profile report "Subway Riders 
and Manhattan Autos," Vol. 1, No. 14, October, 1971, states that the rich use their 
cars in New York City, the mic Ile class use public transit, and the poor stay home, 
For all but essential trips, the poor cannot even afford the cost of a subway ride. 
By subsidizing urban public transit, by making it "free'' to the user, the poor can 
obtain mobility and thereby the freedom (and motivation) to seek jobs an” become 
more productive participants in our urban environment. Should Health, Education, 
and Welfare contribute a mere $100 for each welfare recipient to our public transit 
operating budget, it would contribute close to $150 million annually. When com- 
bined with the other subsidies outlined above, it could provide New York City with 
a no-fare system. The City and the State of New York should approech the Federal 
Government for such support immediately. 
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was made in May, 1974, 
Of Robert A. Low, 


Based upon this office's 


some 


dated October 18 


A 160 


ago. (Affidavit 


sixteen months 
, 1974, filed in this action.) 


direct knowledge gained from ] 


limited 
participation in the negotiations, which knowledge was confirmed 
by Langdon Mersh, Enfor ent Counsiel of the New York State 
r ental Conservation, the status of the 
of lly 29, 1975, Ss as follows: 
strategy B-7: lolls on East 
S152!) aR SR SO SS 
Both the Governo ly ref t nsent 
and will not budge. rogress towards agreement. 
1e Transportati ontrol Plan, in originally adopting 


strategy B-7, found that 


rom toll s to free 
miles traveled, and highe 


bridges, resulting ir vehicle 
r alr and noise pollution. The problem 
t Ps 


was worsened because traffic was diverted from high quality limited 
access arterials to lower quality arterial 
vehicle capacity, greater congestion, lower 
jreater pollution generation.” ( Ortation Control Plan, 
page A-37.) 
Reduction of P in nhnattan CBD 
Negotiation is at loggerhead: The City opposes the basic 


agreement. 


The Federal EPA, in 


of January 1, 1975 stated 


port alternatives, 
ittainment of 


A and the State. No movement towards 


its Implementation Status Report as 


sity in the Manhattan 


stricts 15 a principal mechanism 


of private automobile anhattan. 
$8 to provide suitable trans- 
strat gy is essential to the 
juality 


Strategy B-lc: 


snere is no agreem 


O 
hh 


pinion on basic iss 
E 


between the State and the 


Federal and City EPA's. 


The Federal EPA, in its status Report cited above found 
that "Significant reductions in vehicle-miles-traveled and, 
consequently, in emissions of hydrocarbons and carbon monoxide 


Can be achieved through the prohibition of excessive crulsing by 


taxl cabs within ce 


in areas of the City during certain periods 

»f the day." The unenforced Transportation Control Plan require- 

, to which the City will not now agree, was itself a compromise. 
AS reported in the Plan, "This [Selective Ban On Taxi Cruising] 

1S a compromise to an earlier request for a total ban on taxi 
-rulsing and therefore represents the minimum control we deem 
essential to meet National Primary Air Quality Standards." 
(Transportation Control Plan, page A-25) (emphasis in original.) 


D-3: After hours delivery to stores and offic. 
rie Baht 4 (21. fe oe 


ne City, State and Federal SPA claim to have agreed in 
Principle but not on the techniques of implementation, hence 


their agreement appears to call only for further Studies and a 


limited demonstration project, not major action. 


Remaining Strategies: 


Federal EPA has Secured consent to the issuance of 
eight orders. These orders, however, relate to noncontroversial 
Strategies, and the ability to achieve consent was not a real 
issue. While we do not have access to City and State Submissions 


» the Federal EPA in respon-e to the administrative leadlines set 
t 


No 


acy 


+ 


a 
m 


2 


) eight orders, it does appear that some of the dead- 
tines have been violated. The Federal EPA should be required 
to report specifi ally on whether there has in fact been compliancs 
both timely and of sati factory nature, with each every 
deadline. 

uring these past sixteen mon hs, as defendants and the 

ederal EPA proved themselves incapable of resolv j their 
iifferences, the existing lawfully adopted Transportation Contro 
Plan of April, 1973, which forms the basis for this lawsuit, 
languished as an unimplemented dead letter. The Court of Appeals 
or the Second Circuit, in conside ing the ‘very Transportation 

ntrol Plan at issue here, stated with respect to compromisce then 
ontemplated that while compromises; are acceptable "if national 
rimary air quality standards are ichieved, the Clean Air Act 
joes not contemplate allowing extension of achieving the standards 
lerely because Onably available means are unacc able to any 
special group." Friends of the Earth v. EPA, 499 F.2d 1118 
(2d. ir 1974), 6 ERC 1781, 1787. The fact f the matter is 
that the City and State agencies are plainly, d unequivocally 
in violation of Federal law. They have sat too long in their 

fain seeking of painless compromis«'s to cure New rk's unhealthy 
al nn this record, the Court sh uld hasten to invoke its 
juitable power to preserve the Status guo and to require 
affirmative action. 

= CeF — ‘ | ‘ = 
ROSS SANDLER 

Sw fore m this 

t! July, 1975. 

DAVID $ apap 


AFFIDAVIT IN OPPOSITION OF JOHN G, de ROOS 
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DATED JULY 29, 1975 


ITED STATES DISTRICT COURT 
k PHE SOUTHERN DISTRICT OF NEW Yor: 
rRI=NDS OF THE EARTH, e ae 74 Civ. 4556 
| ; (KTD) | 
Piaintiffis, 
-against- AFFIDAVIT IN 
i es a OPPOSITION TO 
“ALCOLM WILSON, et rh ae MOTION FOR 
PRELIMINARY 
Defendants. INJUNCTION 
i 
sR Eee Ma a ee Te A ee ae 
STATE OF NEW YORK) 
: 883% 
COUNTY OF KINGS) | 
JOHN G. de ROOS, being duly sworn, deposes and says 
4. I am the Senicr Executive Officer of the New York City 


-ransit Authority, and served as its General Counsel tential 
April 27 


, 1975, when I was appointed to my present position. I 2. 


17 


amiilar with the facts herein and I make this affidavit in opposi- 


ee Se ow , Mee et ; 
-10n to plaintiffs' motion for a preliminary injunction. 


= Plaintiffs seek to add the New York City Transit 


as its Chairman as parties defendant. Assuming the Court grants 
sucn application, they seek to restrain the Transit Authorit ‘rom 
increasing the present rate of transit fire from 35¢ to an un « ter- 


mount until the Transportation Control Plan has been 
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presumably by the Transit Authority and by 


" 


ully implemented, 
all other defendants. To the extent that the strategy establisned 
by that plan has been adopted and made subject to an order of th 


United States Environmental Protection Agency, i.e., the increased 


t 
U 
a 
C 
t 
m% 
O 


ress buses, we are fully complying with such order. 


3. The Transit Authority is a public benefit corporation 
established by Article 5, Title 9 of the New York State Public 
Authorities Law to operate all of the rapid transit (i.e., subway 
and elevated rail) lines owned by the City of New York and the 
greater part of the City-owned omnibus lines. The Transit Author- 
ity has no taxing powers. To meet its operating expenses of 
approximately one billion dollars annually it must rely upon 
farebox revenues and whatever loans and subsidies the city, state 


and federal gove-nments may grant. 


4. The Transit Authority is in the midst of a grave 
financial crisis. For years past the fare has been wholly 


icient to cover operating expenses. The cost of providing 


W) 
C 


a subway ride is now more than double the 35¢ fare. Until now 
he Transit Authority has been able to meet its expenses through 
grants and loans from other governmental bodies, principally the 

City of New York. As is well known, the City is now faced with 


its own financial crisis. It has advised us that it will be 


ible to continue loans and grants to the Transit Authority on 


5S. Under a collective bargaining agreement with Local 100 
of the Transport Workers Union, AFL-CIO, a cost of living tavrwes: 
of 4¢ an hour to about 35,000 Transit Authority employees fell due 
July 1. The Transit Authority has not yet paid this increase. 
WU has publicly threatened to strike unless it is paid. 

(Daily News, July 29, 1975, p. 16, col. 5.) Such a strike would 
trous for the City as a whole and would be particularly 
damaging to the interest the plaintiffs purport to be defending, 


that of air gvality. 


6. I am advised by our Executive 20fficer, Controller, 
that in the absence of additional revenues the Transit Authority 
will shortly be unable to meet its payrolls. There is no doubt 
in my mind that this would precipitate a strike and the total 
shutdown of the City's mass transit system. A fare increase of 
five cents is estimated to produce increased weekly revenues to 
the Transit Authority of something between $800,000 and $900,000 
weekly. With each week of delay in raising the fare, this amount 


is lost forever and the amount of the increase necessary to meet 


the Transit Authority's bills becomes greater. 


/. Plaintiftis allege that the Plan, ic rully implemented, 


4 


ild produce other sources of income, such as that realized from | 


the imposition of tolls on bridges heretofore free, parking taxes 


and vehicle use fees. Assuming that to be correct, it does not 
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ow either from the terms of the Plan nor from publicized 
statements of public officials, that such revenue would be made 
available to the Transit Authority for its operating expenses. 
In any event, it is highly improbable that revenues from these 
sources would be available in sufficient time to solve the 


Transit Authority's financial crisis. 


8. It is evident that the defendants in this action 
are continuing to make every effort to comply with the Transporta- 


tion Control Plan for the New York City Metropolitan Area Air 


Quality Control Region. Attached as Exhibit I is a press release 
issued by the Governor's Office on April 19, 1975 setting forth 

he text of a letter from Governor Hugh L. Carey in which the 
State of New York consented to the issuance of administrative 
orders of the United States Environmental Protection Agency 
covering eight strategies in the plan. Also attac ed as Exhibit II 
is a copy of the order covering strategy No. 8-5 - the only strateqy 
‘directly applicable to this Authority. There is nothing in the 


plan which bars a fare increase at this time. 


9. Plaintiffs’ allegations of irrevarable harm are without 
Ssuostanee. if it should eventually be determined that plaintiffs 
were entitled to the relief sought (which If think highly unlikely), 
tne fare co 1 be rolled back. The effect on air quality for the 
period involved could scarcely be considered to constitute “irrep- 
narm," particularly when weighed against the potentiaily 


disastrous consequences of a delay in the fare increas:2. T have 


ilready mentioned the imminence of a default by the Transit 


ct 


~ 


ct 


fu 


1thnority on its payroll obliyations and the strike th 
nadoubtedly result. Moreover, a fare increase has 
S part of a program to restore investor confidence 


inancial soundness. If the increase were to be delayed, part 


arly as the result of a court order, the ability of the 


2 Transit Authority to meet their obligations would be severe} 


10. The affidavit of BRIAN T. KETCHAM, sworn to July 2 


5, submitted in support of plaintiffs' motion contains his 


~ 


29inion that an increase in transit fares to 50¢ would reduce 


‘ 


ransit ridership by at least 10%, with a resulting increase in 


1utomobile travel. The formulas used by Mr. Ketcham to arrive 


t¢ this conciusion are outmoded. They reflect a time when 


yasOline was inexpensive, tolls were lesser in amount and the 


1umber of unemployed in the City was considerably smaller. It 


s not follow that any increase in fare would, under presen 


-conomic conditions, lessen ridership to any material degree. 


ll. Nothing alleged by plaintiffs herein shows that th 


nN 
+ 


ansit Authority is in violation of an emission stanaare or 


imitation under Chapter 15B of Title 42 of the United States < 


r an order issued by the Environmental Protec 


r by the State of New York. Moreover, ne notice of violation 


aired by 42 U.S.C. § 1857h-2(b) has been given to the New Yo: 
t ransit Authority 


co 
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it 
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WHEREFORE, deponent respectfully requests tha. this Court 
(1) deny plaintiffs' motion to add the New York City Transit 
Authority and its Chairman as defendants in this action and (2) 


< 


deny plaintiffs' motion for a temporary injunction. 


JOHY G. de ROOS 


Sworn to before me 
this 29th day of July, 1975 
Peer c? te Dict 


fi JAMES P. mcWAHOn dul 
tao! 

Notery Public, ph itsated. 
avait i Kits Se, eT) 
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GOVERNOR 


c 


Press. Secretary 


Governor Hugh L. Carey signed today a letter of consent for 
ansportation Control Plan fcr the lew York City Metropolitan 
ir Quality Control Region. ; 

letter was addressed to Gerald M. Hansler, Regional 
rator for the U. S. Environmental Protegtion Agency. 


The Governor said that he was signing the letter to bring the 


State "into compliance both as a matter of law and as a matter of 
public health.” 


Following is the text of the Governor's letter: 


Dear Mr. Hansler: 


Wnen I took office January 1, 1975, the State and City of 
New York were in default on many of the Strategies contained in the 
Transportation Control Plan for the New York City Metropolitan Area 
Air Quality Control Region. 


This Transportation Control Plan was required under the Federal 
Clean Ai Act to reduce the levels of air contaminants from motor 
vehicles to levels that would no longer endanger public health. These 
existing defaults caused you “o issue a formal enforcement letter 


ia 
under Section 113 of the Clean Air Act. a 
It was my position and that of Commissioner of Environmental Oy 


Conservation Reid that the State and City must come into compliance 
promptly both as a matter of law and as a matter of public health. 


Accordingly, Commissioner Reid and his staff have met with you 
frequently to set new timetables in order to achieve compliance as 
Soon aS possible. As a result of these ciscussions, I am pleased 
to note, that the following United States Environmental Protection 
Acgency orders covering eight Strategies have been agreed upon: 


Index No. Sirat No. T4 | 
chi pvrategy_ ho. title 
502163 A~2 


Heavy Duty Vehicle Hetrofit ‘ 


50216% A-3 Tri-Annual Inspection of 
liedallion Cabs 

50216C A-4 Heavy-Duty Vehicle 
Inspection 

50216D A-5 Passenger Vehicle 
Emissions Inspection 

50216A 4-6 Mechanic Training 

502173 B-la Traffic Enforcement 

50216G B--1b Traffic Nanagement 

50216 B- 5 Increased Express Bus ® 
Service and Preferential 
Lanes 


am gratified that as a result of this cooperation and con- 


Structive effort, the State of New York 415 now able to consent to the 


ivironmental 


ve 


<9 


New York, 


ais ghd ce at a Ob a ae OP Oi Gh ie SE Gee ah qe AR ab Pe aS Me ena SEED we epee 4 

In the Matter of : CRDER 

STATE OF REW YORK : Index No. 50216E 
(Transportation Control Plan - : 

Strategy B-5) : 

—<—<“0e~ee nee eee ew oem ewe ew ee Meee Oe Beene x 

| FINDINGS 
i 

The Regional Administrator of the United States Environmental Protection 


Agency, Region Ii ("EPA") finds that on June 22, 1973 the Administrator of EPA 
approved the Transportation Contre? portion of the New York City Motrepslitan Arc 


Dir Quality Implementation Plan ("the Transportation Control Plan"); that inquiries 


a 


under Section 114 of the Clean Air Act, as amended, 42 U.S.C. $1857c-9 ("the Act") 


were sent to the State of Now York ("the State") cn May 13, 1974; that as a result 
of said inquiries the State requested permission to submit revisions to the Trans- 
4, portation Control] Plan; that on June 26, 1974 EPA granted permission to the State 
{ 

+o submit revisions te the Transportation Control Plan and subsequently set 


ecember 29, 1974 as the final date for said submission; and that said submission 


The new Governor, who took office on January 1, 1975, declared his intent to 
' 


‘comply with the mandate of the Act. The State was formally netified on January 10, 


11975, throvah the new Governor, of EPA's finding of violation with regard to 
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rescribed by Section 113{2){1) of the Act. A conference was held on February 3, 


975 in satisfaction of Section 113(a)(4) of the Act to discuss the said violation. 


Although EPA finds, and the State acknowledges, that said violation began on 
July 1, 1973 and has continued beyond the thirtieth day after the date of EPA's 


otification, EPA further finds that the new Governor, through the new Commissioner 


— 


bf the Denartrent of Environmental Conservation, nas taken initiatives and has been 


cooperating to achieve compliance with the Transportation Control Plan. 


The State has reviewed this Order, believes it to embody provisions that are 


reascnable, 2nd therefore consents to the issuance of this Order and to its terms. | 


Based upon the foregoing and pursuant to the authority of Section 113(a)(1) of 


ORDERED 


{A) That the Governor complete the following actions with regard to Strategy B-5 


ransaorzaztion Control Pien on or before the dates specified: 


(1) September 14, 1975: 
(a) Certify to EPA that a full scale study has been initiaved, the 
privary output of which shall be a bus master plan for the nine | 


county rejgion comprising the New York portion of the Kew Jersey-New | 


Yor -Connecticut Interstate Air Quality Control Region (Westchester, 


Rockland, Bronx, New York, “ichmond, Kings, Queens, Nassau, and 


Suffolk Counties). The st:dy shall include, but not be limited to: 
) 
' 
{ 


——— ee ee et 


(i) Tasks listed in Scheduie "A" of the screemant betwaen <2 L 
Hass Transportation Administration and the Tri-State Regionai | 
Planning Commission, TS D321, project number IT-09-9923/24, 
which outlines 2alemants of the study entitled "Batter Intesré- 
tion of Transportatiun Modes,” and 


(ii) Specification of tne number of reserved bus lanes and park and 


ride lots necessary to achieve a goal of reducing from current 


levels 29% of the vehicle niles travelled ("VMT") by Manhattan- 
bound automobile commuters. : 


(2) Marcn 1+, 1975: Submit to EPA either: 
(a) Certification from the Metropolitan Transportation Authority that 


! 
agreements have been reached regarding all jurisdictional problems sol 


that: | 
(az) N 


New York City Transit Authority and Manhattan and Bronx Surface; 


Transit Operating Authority buses may operate outside the 
limits of che five boroughs of New York City, and 
(bb) Connecticut, New Jersey, Nassau or Suffolk County buses my 
operate within the five boroughs of Hew York City, or, 

(b) A copy of the proposals necessary to secure legal authority to | 
resolve any jurisdictional problems incurred in requiring or allcwing: 
the onerrition of buses within or without the areas inentioned in sud- 
paragraoh (2)(a) above and certification that these proposals have 
been submitted toa “he approoriate authorities. 

c) March 14, 1976: Submit to EPA plans for a demonstration express bus 
lene to operate in conjunction with park and ride lots, and which 


utilizes a reserved lane in the cirection of orimary travel for both 


iw) 


the morning anc €vening commutation periods, Such lane snali b 
established on a parkway or other limited access highway which is 
presently reserved for passenger vehicles. The plan shall include 
the detailed description of a program of public information and 
education. 
(3) July 14, 1976: Submit to EPA a copy of the legal authority, if necessary 
that resolves the jurisdictional problems addressed in the March 14, 1975 
milestone referred to in subparagraph (2){b) above. 


(4) September 14, 1976: Imp} 


m 


mant the demonstration exprass bus lane identi- 
Tied in the plan submitted on March 14, 1976 and referred to in sub- 
paragraph (2)(c) above and certify this imolementation to EPA. 


(5) January 14, 1377: Submit to EPA an evaluation and analysis of tne demon- 


ee 


stration express bus lane. Such document shall, as a minimum, include 
ridersnip information, trip ourposes of riders, previous mode of travei 


i 
of riders, cost and revenue information, and comparative travel time tel 


private and other public modes. 

(6) *Harch 14, 1977: 

(a) Submit to EPA a final bus master plan covering operation in the Hew | | 
York portion of the New Jersey-New York-Connecticut Interstate Air | 
Quality Control Region. As a minimum such plan shall include: 
(i) A final estimate of the number of buses and all necessary 


support faciiities needed for imolementation; | 


nn eee 


wn 
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(ii) An identification of roadways to be used for express bus 
operations sufficient to echieve a goal of reducing from 
current levels 20% of the YMT by Manhattan-bound automobile 
commuters; 

(iii) An identification of the number and location of park and ride 
lots sufficient to achieve a gual of reducing from current 
levels 20% of the YNT by Manhattan-bound autcmobdile commuters; 

(iv) Projected bus scheduling information; and 

(v) An implementation schedule requiring: 


(aa) 25% of the identified express bus route mileage to be 


fully established by October 14, 1977; 
(bb) 50% of the identified express bus route mileage to be 
fully established by May 14, 1978; 
(cc) 106% of the identified express bus route mileage to be 
fully established by Cctober 14, 1978. 
(b) To tne extent that presently operating rolling stock and necessary 


support facilities do not meet anticipated express bus requirements 


_———— ane 


necessary to implement the bus master plan referred to in subpara- 


graph (6){a) above, order or commence procedures necessary to 
provide by purchase or other means the required new buses and support| 
facilities. 

(c) Submit to EPA a copy of the application to the Federal Urtan Mass 


Transportation Administration ("UMTA") for additional funds above 


those needed to ca. ry out the City-State and Tri-State Recicnal 
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| 
Planning Commission agreed upon 6-year transit capital and operating g| 
program in order to carry cut the finai dus master pian referred “9 

in subparagraph (6)(a) above. 

(7) October 14, 1977: Complete establishment of 25% of the express bus route 
mileage identified in the bus master plan referred to in paragraph (6) 
above and so certify to EPA. 

(8) May 14, 1978: Complete establishment of 50% of the express bus route 


mileage identificd in the bus master plan referred to in paragrsst 


above and so certify to EPA. 
(9) October 14 , 1978: Complete establishment of 100% of the express bus 


route mileage identified in the bus master plan referred to in paragraph 


{6) above and so certify to EPA. 


m(8) Where the dates set forth in paragraph (A) above require the submittal of sub- 
stantive reports, plans or other information to EPA, the Governor, if he so choo 

may report the information required by this and the other orders issued regarding 
the Transportation Control Plan on the "reporting date" next following the incre- 
mental dates set forth above. The reporting dates are established as the fifteenth 
of February, April, June, August, October and December. The reporting dates 
estabdiished by this paragraph shail not be construed as altering in any way the 
dates set forth in paragraph (A) above for the completion of the actions therein 


established. 


(Cc) Tne Governor shall immediately communicate in writing to the Regional Adminis 


srmation relating to any conditions or circumstances which will or may 


| 
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e unable to comaly in a timely mann 


1a11, wherever appropriate, be accompanied by: 

(1) Copies of any correspondence between the State and. any of its departments 
and any contractors or suppliers having responsibilities in connection 
with the scheduled actions mandated by this Order. 

(2) Any other or acditional Gocumentation from which it may be inferred that 
any or all of the scheduled actions set out in paragraph (A) above will 
not or may not be accomplished by the dates specified. 

(3) A discussion of any circumstances or conditions which will or may render 
compliance with future scheduled actions unachievable, together with 
steps the State has taken or will take to mitigate such circumstances or 
conditions. Where the condition or circumstance involves the failure to 
achieve a milestone beyond the Governor's control, such as the failure of 
the Legisiztur2 to provide reczired autheritics or appropriations, the 

' Governor shall meet with the Regional Administrator to determine alterna- 
tive course. of action for achieving the emission reductions called for 
by this Strategy. 

{))} The Governor 72y delegate any of the reporting or other requirements described) 

heorcinzbove to such person or persons as he may deem appropriate provided, however, 


thet such delegation is certified in writing to EPA. 


anding and agreement of the State and EPA that the terms of | 


eniz Order will not have tne effect of extending or altering in any way the date 


d for compliance 
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with any provisions of Title 40 of the Code of 


egulations other than those to which express reference is made in tha 


Sees 


Gita 0 ees cee : 


meet She tetidetes Pec 
Regional Adminiscrator 
U.S. Environmental Protection Agency 
Region II 
26 Federal Plaza 
New York, New York 10007 


| 
| 


AFFIDAVIT IN OPPOSITION OF ALEXANDER GIGANTE JR, 


DATED JULY 30, 1975 


UTED STATES DISTRICY COURT 
DI rc.’ OF NEW yoriz 
r 4} RIN, @€ ak., 


~“against- 
en ' 
) 
di a ’ 


Defendants. 


c 
F LW Y ) 
ec e 
4 Owe fs 
r . vr , 
COU O] 4 . & 2 ) 


ALDXAMDEOR GILGANTE JR. , being duly sworn, d2poses 


1. I am an Assistant Corporation Counsel in 
the Office of the Corporation Counsel of the City of New 


York, attorney for Gefendants Became, Cobb, Lisenpreis, 


Kove, Guggenheiner, Low, Lazar, Zuccotti, Tarshis, O'Dwyer, 


Faragheuzoff and Tne ‘ty of New York ("City defendants") 


Tam fully familar with the facts and circumstances under- 
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2. By this motion plaintiffs renew their earlier 


request for a preliminary injunction enforcing the Clean 


~ 
w 
te 


Act-Transportation Control Plan (hereinafter "TCP"). 
in addition, plaintiffs now seck to enjoin any increase 

in the fare charged for use of the City's mass transit 
facilities. 

3. With regard to the request for preliminary 
injunctive relief enforcing the TCP, plaintiffs make no 
showing of any change in circumstances warranting the 
granting of such relief since this Court initially denied 
such a request in December, 1974. The Schoenbrod Affidavit, 
ostensibly in support of that request, is merely a mass 


of misinformation. 


4. Indeed, the events which have occurred since 
December, 1974 argue strongly against judicial involvement 
with the complex technical issues inherent in enforcement 
of the TCP. Shortly a: er this Court rendered its decision 
the United States Environmental Protection Agency ("USEPA") 
initiated administrative enforcement proceedings against 
the defendants herein. Investigatory hearings were con- 
ducted and many meetings between USEPA and the defendants 


have been held, all directed toward fashioning appropriate 


ceniorcement orders. ; 


~" 
n 
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: . AS US! La « ( t TH t ttach d 
heret S ] tbat A, the r , 
proc t ly end prt . BLL eit 
ore é ; abu ut 4 OY st ! id t iJ th 
rCP strateqic And the defendants heve Leon in compli. 
wit thos Orciers. : 
6. Accordingly, there is bsolutely no od reaso! 
Why plaintiffs should be permitted to interfere with the 


administrative process at this juncture. The considerat 


of judicial restraint and discretion which compelled this 


Court to deny plaintiffs' carlier motion for injunctive 
rcjief apply with even greater ferce now th. USL] 
virtually completed enforcement action against the 


defendants. 


?. With regard to plaintiffs' motion for 
injunctive relief barring a transit fare increase, it 
shouid be noted at the outset thet the TCP nowhere 


prescribes a particular level of fare. And it is only 


the TCP that plaintiffs may enforce under the Clean Air 


external to the TCP are altered in a manner which may 


@ 


A 182 


rendez the TCP inadequate to achieve the aix quality 
is 


j ? ; . “Or ; Nn ~~ Yo 3% Se ‘ oeeen? 
Standards, then the appropriate procedure 35 Co seek 


noditication of the TCP. Seo A2 U.S.C. §1857c-5(a) (2) (h) (12). 


8. henee, the allegations and “proofs" contained 
in the Ketchun afclidavit acc irrelevant. Whatcver the 
ievug between a fare increese ard increased automobile 

ewe 


, the Clean Aix Act and the TCP do not provide a 


basis fox judicial intervention. 


9. Furthermore, even if there were some basis 
for this Court to act regarding the fare increase, the 
extraordinary relief demanded by plaintiffs shovld not 
be granted on the papers submitted to the Court. I 
boelicvethat Gefendants are cntitled to a full examination 
of the factual assumptiens upon which plaintiffs rely 


before the Court considers the request for a preliminary 


| benrrnadher he ? talk, p 


Rh Aes Van A Bh sth. (7 Xr. 


{Les iDER GIGANTE “/- 


injunction. 


n tio before me 


this 30th dey of July, 1975. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


REGION I 
26 FEDERAL PLAZA 
NEW YORK. NEW YORK 10007 


July 30, 1975 


Adrian P, Burke, Esq. 

Corporation Counsel for 
th: City of New York 

Municipal Building 

New York, New York 10007 


Attn: Alexander Gigante, Jr., Esq. 


Re: Friends of the Earth, et al. 
v. Malcolm Wilson, et al. 


Dear Mr. Gigante: 


We understand that a motion is being heard today in the above- 
referenced case which concerns enforcement of the Transportation Control 
Plan (TCP) for the New York City area. 


Notices of Violation were issued to the City and State in January, 
1975 regarding twelve strategies of the TCP. On February 3, 1975 a 
conference in satisfaction of Section 113(a) (4) of the Act was held. 


On April 18, 1975 EPA issued administrative orders pursuant to 
Section 113(a) (1) of the Act, which were consented to by the City and 
the State, which covered eight strategies of the TCP, A-2, A-3, A-4, 
A-5, A-6, B-1A, B-1B and B-5. 


In June and July meetings were held with representatives of the 
City and State. It is expected that within one week, copies of orders 
coverins two additional strategies, B-1C, Selective Ban on Taxi Cruising 
and D-3, After-Hours Goods Delivery for which the Notices of Violation 
were issued will be sent to the State and City requesting their consent. 
These orders are based upon information received and considered during 
and since the issuance of Notices of Violation fram State and City 
officials as weil as citizens and interested groups. 
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There remain two additional strategies for which the Notices of 


Violation were issued, B-7, Tolls on the East andi Harlem River Bridges 
and B-3, Reduction of Parking Spaces in the Manhattan CBD's. These 
strategies will be the subject of later EPA enforcement orders. 


David Schoenbrod, Esq. 


Sincerely yours, 


ON ae, ee Mie 
Eric'B. Outwater 
Acting Regional Administrator 


Natural Resources Defense Council, Inc. 


David G. Hawkins, Esq. 


Natural Resources Defense Council, Inc. 


James P. Corcoran, Esq. 


Assistant Attorney General 


Office of the Attorney General 
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DATED JULY 30, 1975 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FRIENDS OF THE EARTH, et als; 
Plaintiffs, 


- against - : 74 Civ. 4500 


MALCOLM WILSON, et al., 


Defendants. 


Bef 0. YF es 
HONORABLE KEVIN THOMAS DUFFY, 


District Judge. 


New York, New York 
July 30, 1975 - 2:20 p.m. 


Appearances: 


DAVID SCHOENBROD, Esq., and 
RO3S SANDLER, Esq. 
Attorneys for Plaintiffs 


STUART RIEDEL, Esq. 
Attorney for Defendant New York City 
Transit Authority 
BY: JAMES P. MCMAHON, Esq., of Counsel. 


LOUIS J. LEFKOWITZ, Esq. 

Attorney General of the State of New York 
BY: JAMES P. CORCORAN, Esq. 

Assistant Attorney General, of Counsel. 


ALEXANDER GIGANTE, JR., Esq. 
Assistant Corporation Counsel of the 
City of New York. 
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THE COURT: I assume that for open. both 
parties will move to amend the complaint to drop Malcolm 
Wilson and to add Hugh Carey. 

MR. SANDLER: Yes, your Honor. 

THE COURT: Is that correct? 

MR. SANDLER: Yes. 

THE COURT: Where is the attorney for the State 
of New York? 

MR. CORCORAN: I have no objection to that. 
I request that the papers be so amended. 

THE COURT: I assumed th:: Mail ‘clm Wilson was 
sued in his capacity as governor. 

MR. CORCORAN: That is rigt 

THE COURT: All right. 

Do any of the parties have any: other papers 
to submit? 

MR. SANDLER: Yes, your Honor. 

(Pause) 

THE | RT: Have all counsel seen the various 
affidavits just handed up to me? 

MR. SCHOENBROD: We have just received them. 

THE COURT: Did you read them? 

MR. SCHOENBROD: Very briefly. 


THE COURT: Is there anything in them that you 
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3 | MR. SCHOENBROD: Yes, your Honor, in several 
4 | respects. First of all, it is said that the basic 
5 || assertion in Mr. Ketchum's affidavit is that there would 
6 | be a 10 percent loss in subway fare ridership. They say 
I 
7 | this assertion is made on outdated figures. Mr. Ketchum's 
8 | analysis is based on a 1975 report issued by the state 
9 | department of transportation. If there is any question | 
10 | as to the validity of the facts asserted, we have in the 
1] | room with us Mr. Robert Riccles, who is a former | 
| 
12 commissioner of the air resources department of the city 
13 of New York, and Mr. Ketchum, and they will both be | 
14 | available to answer any questions in this regard. | 
15 | THE COURT: All right. | 
16 MR. SCHOENBROD: We have other objections as | 
| | 
17 | well. | 
18 | THE COURT: What are the other ones? | 
19 MR. SANDLER: If your Honor please, my name is 
- lt Ross Sandler. We have just received these papers. Some 
21 | of them are technical. We have discovered, for instance, | 
22 in the Transit Authority's memorandum that they talk 
| 23 | about need for funds. They talk as if the fare increase 
2A | proposed relates somehow to the Transit Authority's 
i 
25 ! waye increase, but as we calculate it out the wage | 


| 
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2 | increase is for one cent and they are asking for a fare 

3 increase of ten to fifteen cents. 

4 | We would like to document to your Honor the | 

5 | fact that there is no relationship between the proposed 

6 | fare increase and the actual needs of the Transit | 

|| Authority. | 

8 | THE COURT: All right. What position does the 

9 | state of New York take? 

10 | MR. CORCORAN: With regard to the transit 

1) | fare here, your Honor -- | 

12 THE COURT: That is all I'm worried about. | 

13 I have enough to do. 

14 | MR. CORCORAN: The state officials have 

5 | informed me that they cannot take a position on the issue 

16 | at this time and they do wish additional time to prepare | 
1] 

17 ! a response to that at this point. | 
1] | 

18 THE COURT: How about the city? | 

19 MR. GIGANTE: Your Honor, it is my position, 
| 

» | first .f all, there is no basis for the plaintiffs to ask | 

2) | this court to enjoin the Transit Authority's fare | 

22 | increase under the Clean Air Act. There is nothing in | 

23 | the transportation plan related to fixing the level of 

2A | the fare. In fact, it is very significant that although 

25 the plan recognizes the relationship between ridership 
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and fare changes, it specifically avoided setting a level 


of fare in the plan. 

What the plaintiffs are Saying here really, 
your Honor, is that something may occur outside the plan 
which may throw in the question of the accuracy of the 
plan as it affects national quality air standards. 

The Clean Air Act provides that the administrator, the 
USEPA, may revise the plan when on information submitted 
to him it is shown that the plan may be inaccurate to 
achieve national standards. That is the proper course of 
action. 

If the proposition set forth today is accepted 
by the accord, then every action by local government, 
no matter what, is subject to scrutiny by a federal 
district court and the effect of the plan is lost. 

You can be asked, your Honor, to review next 
week the driving habits of those City of New York 
employees who have been laid off -- it is that ludicrous -- 
and the question may be the increase in driving 
activity, they are not taking Subways to work. 


Nothing in the plan requires a particular level 


of fare. The Clean Air Act prohibits plaintiffs to 
Sue to enforce the plan. That's first. 
Second, if your Honor believes nevertheless 
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that the Court may act under the Clean Air Act to bar 
a fare increase, then I believe we must have a hearing 


on some factual allegations and we need some time to get 


sume experts or this and prepare a response. We have had 


less than two days' notice. 

THE COURT: All right. Who is here for the 
United States, the Environmental Protection Agency? 

The record will note that ao appearance is 
made. 

Has anyone in this case at any point up till 
now foliowed a suggestion made by this Court that the 
USEPA be jvuined? 

MR. SCHOENBROD: No, your Honor, we have not, 
and the reason is that we had to bring this case on very 
guickly. The primary suit is not with EPA but with the 
CLE « 

THE COURT: The record will note that the 
Opinion was filed December 16, 1974. The last paragraph 
Suggests: 

"Such denial is, however, with leave to renew 
the application at such time as the position of the 
USEPA is clarified," etc., etc., "at which time it 
will be appropriate for plaintiffs to add the 


USEPA as defendant to oversee the requested 
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enforcement. 

"So ordered." 

Yes, Mr. Gigante. 

MR. GIGANTE: Subsequent to your opinion in 
December, the USEPA instituted enforcement proceedings 
under the Clean Air Act against all the defendants 
herein. As the affidavits make plain, many consent orders 
were issued. Two more are imminent. Two remain. There 
is a letter appended to my affidavit to the EPA which 
outlines what has occurred so far. 

THE COURT: I believe you, except for one thing. 
This particular case is one seeking a preliminary 
injunction. Under the direction of the Second Circuit 
I must have an evidentiary hearing. Who is here from the 
USEPA? 

MR. GIGANTE: No one is here because the 
plaintiffs in the six or eight months -- 

THE COURT: Couldn't you invite them? 

MR. GIGANTE: Couldn't I invite them? I'm 
sure we could, your Honor. 

THE COURT: Who is going to tell me what is 
going on? 

MR. GIGANTE: If I may finish, your Honor -- 


THE COURT: Sure. 
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MR. GIGANTE: -- during the six months these 
proceedings were beiny conducted by USEPA the plaintiffs 
lidn't follow through. Now suddenly on two days' notice 
the fare ‘se has prompted “hem and they come in and 
isk to renew the motion for a preliminary injunction. 
If the USEPA comes in here they can relate the entire 
history of the proceedings, what is going on, what is 
expected to happen, and so on. 

THE COURT: Where are they located? 

MR. GIGANTE: 26 Federal Plaza, your Honor. 

THE COURT: Believe it or not, it is 
approximately 200 yards away from this courtroom. Yes? 

MR. SCHOENBROD: Yes. 

THE COURT: Maybe it is 195 yards. 

Did anyone give notice to the USEPA? 

MR. SANDLER: Y«s, your Honor, we gave actual 


notice on the day that the order was signed and in the 


Papers presented by the city they have included a letter 


from the EPA, obviously indicating their having been in 
close contact with them. 

THE COURT: Is ‘there anyone here from the 
Metropolitan Transit Authority? 


MR. MCMAHON: I'm here from the New York City 


Transit Authority. 
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THE COURT: That is close enough. I am sorry 
if I used the wrong term. What is your name, sir? 
I haven't got it. 

MR. MCMAHON: James P. McMahon representing 
the New York City Transit Authority. 

THE COURT: Tell me what your position is. 

MR. MCMAHON: My position is that the.e are 
two items before your Honor. One is to add the New York 
City Transit Authority to this a tion. 

Under the Clean Air Act to maintain a citizens’ 
suit you must gc » sixty day notice of violation. 

No such sixty day notice of violation has ever been given 
to us. There is nothing in the complaint about raising 

the fares. There is an atte~pt to circumvent the 

statutory provisions by adding us to an old case and trying 
to say that that notic? given back in 1974 is applicable 

to us today, and it is not. 

They have no standing and there is no 
jurisdiction to maintain this case against tie New York 
City Transit Authority. 

THE COURT: Of course vou also take the 
position that the New York City Transit Authority is a 
completely different entity than the city or any of the 


defendants named in th‘: particular case? 
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MR. MCMAHON: Yes, your Honor, 


195 


10 


THE COURT: I just want it spelled out. 


Go ahead. I'm not stopping you. 


MR. MCMAHON: The fact that the Metropolitan 


Transportation Authority was a party to this proceeding 


initially -- there are any number of cases T can give 


the Court, any number of citations to the 
are separate and distinct bodies and that 
notice oa one is not service on another. 

separate corporatr entities with separate 
offices. The only Similarity between the 


Transportation Authority and the New York 


effect that they 
service of 

They are 
principal 
Metropolitan 


City Transit 


Authority is that we have the same board members. That 


LS ar? ; 


THE COURT: That is a persuasive similarity. 


MR. MCMAHON: Your Honor, we have separate -- 


THE COURT: I am not in any way 


your argument. I understand exactly what 


deprecating 


tt: 49% 


Let's get this thing shaped up so we can go 


ahead and, if need be, hcaid a hearing. 


MR. MCMAHON: If [ may interrupt -- 


THE COURT: Sure, I have been interrupted by 


others. 


MR. MCMAHON: I still feel that 


it is not 
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necessary to hold a hearing since the question before 


the Court is to enjoin the New York City Transit 


Authority from raising the fare, and I don't believe there 


is jurisdiction to do that. 

THE COURT: I understand that. However, I have 
got to shape it up into a form where I can handle it. 
Right now this entire case is somewhat formless. You 
have just moved to dismiss the amended complaint against 
your client; is that correct? 

MR. MCMAHON: That :s correct. 

THE COURT: And you are going to supply me and 
everybody else with a letter by Friday at three o'clock 
in which you set forth the authorities as to why I should 
dismiss this complaint. Nothing formal, just a letter. 

I wouldn't even care if you wrote it out in hand and 


Xeroxed it. 


MR. MCMAHON: Your Honor, I have pretty much 
done that already in the memorandum that I have eicanies 
submitted. 

THE COURT: I'm sorry. I did not get a chance 
to look at it, Counsel. 

MR. MCMAHON: I have submitted a memorandum 


and I have submitted an affidavit in opposition here and 


it is our contention. that we are not @ proper party here. 
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THE COURT: Let me just check to make sure I 
have that. 

I found the memorandum. 

MR. MCMAHON: There is also an affidavit. 

THE COURT: Okay. 

So it is your motion, basically, to dismiss as 
to your client; right? 

MR. MCMAHON: Yes. 

THE COURT: How about the state? You have 
already indicaied that you are not in a position to really 
make a statement one way or the other. 

MR.CORCORAN: With regard to the transit fare 
issue, your Honor? 

THE COURT: Yes, I'll take them one at a time. 
When would you have your answer? 

MR. CORCORAN: One week, your Honor. 

THE COURT: How about Friday by three o'clock? 
Nothing formal, you know, I don't want an affidavit 
Signed by some commissioner of transportation who is 
located in Albany. It is unnecessary. Just tell me what 
the position is and I'll believe you. 

MR. CORCORAN: If I can get a position by that 
time. 


THE COURT; I'm sure you can. 
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MR. CORCORAN: All right. 

THE COURT: How about the city? 

MR. GIGANTE: I also already stated the basic 
position that the Court -- 

THE COURT: I heard you the first time around. 

MR. GIGANTE: I don't know what you want me to 
Say. With regard to the progress that has ensued since 
your earlier apinion, the administrative proceedings of 
USEPA -- I think that relates to the other part of the 
motion that your Honor does not wish us to speak to right 
now, the attempt to renew the earlier motion for a 
preliminary injunction. Limiting ourselves to the 
transit fare, I reiterate what Mr. McMahon said and I 
repeat the position that there isn't any basis under the 
Clean Air Act to bring the city into this case. 

THE COURT: How about the plaintiffs? 

MR. SANDLER: If your Honor please, just on the 
matters that you have been talking about, we have 
submitted a memorandum of law on the court's jurisdiction 
with respect to the transit fare increase. In short, 
it is our position that this court has power to sustain 
the status quo -- we sustained status quo at the time 
the lawsuit was commenced. The anticipated acts will 


destroy that status quo and the citations and authorities 
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include the Clean Air Act which preserves all rights 
of common law statute on the Clean Air Act. Your Honor 
has ample authority in the area. With respect to 
additional time, your Honor, we of course have no 


objection for counsel to have such time as necessary 


and as your Honor orders, but we request that any time not 


be used to raise the transit fare be“ore your Honor has 
a chance to rule on our motion. We wovic =k that that 
be a condition of additional time. 

THE COURT: No. Put yourself in the position 
of these gentlemen sitting behind yu. They are not in 
a position to commit their clients to that kind of a 
thing. However, the amount of time which I gave them is 
very short and I recognize the tremendous burden under 
which they will be and I'm quite sure that those people 
in a position to raise the transit fare also recognize 
what a burden th2y will have. 

MR. SANDLER: Your Honor, we of course have 
no knowledge as to what they intend to do, except what 
we have gained from the newspapers, and the newspapers 
do indicate that it is entirely possible and indeed 
probable that the fare increase is going to take place 
this week prior to Friday. 


THE COURT: TI read the papers too. 
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All right, yo ahead. Do you want in any way, 
shape or form to make any further written submission to 
the Court? 

MR. SANDLER: Yes, we do, your Honcr. 

THE COURT: Friday at three o'clock. 

MR. SANDLER: Yes. Thank you. 

THE COURT: Who is the counsel for the USEPA? 
Does anybody know? 

MR. SANDLER: They are represented in court by 
the United States attorney s office. I don't believe 
they have the authority to come into court directly 
themselver. They are located 50 yards behind this 
building. 

THE COURT: I know where they are, believe it 
Gor not. 

Whr the regional administrator of the USEPA? 

MR. SANDLER: His name is Gerald M. Hansler. 

THE COURT: I consider it the professional 
responsibility of each and every one of you to notify 
Mr. Gerald M. Hansler, regional administrator of t 
United States Environmental Protection Agency, regicn z, 
26 Federal Plaza, New York City, that if he has anything 
to say, he had better say it by Friday at three o'clock. 


I am not guing to be a stickler about having the 
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U.S. attorney represent him. I'm quite sure that if he 
submits it to Mr. Curran or his assistants that there 
will be no difficulty, but if he has got anything to say, 
he has got to say it then. 

All right. Does everybody understand the 
ground rules? 

MR. GIGANTE: I have « question, your Honor. 

THE COURT: Sure. 

MR.GIGANTE: By Friday at three o'clock all 
additional submissions ~elating to the one question of 
whether the Court has jurisd:~’'on to entertain the 
motion should be submitted; i that right? 

THE COURT: Anything that you want to say. 


MR. GIGANTE: With regard to the factual 


allegations as to the effect of the transit fare increase, 


if your Honor decides, will there be a hearing? 

THE COURT: Absolutely. Take a look at the 
case of SEC v. Frank. 

MR. GIGANTE: I think there is a Xerox of it 
in the papers. 

THE COURT: I must have a complete hearing. 

MR. GIGANTE: By Friday you want an additional 
submission regarding the Court's jurisdiction to 


entertain the motion. 
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THE COURT: Yes, and also if you want te make 
any additional facts known to me, you may state then. 
But eventually we are going to end up with a hearing, 
-£ need be, and we are going to have to have live 
witnesses telling me what the effect of this thing is 
going to be and so on and so forth. 

MR. GIGANTE: If you are not persuaded by our 
papers that there is no jurisdiction to entertain the 
motio.. That ‘is the threshold issue. 

THE COURT: Sure. Lord knows if I don't have 
j risdiction, I won't entertain the motion. I have other 
things to do. 

MR. GIGANTE: We are only directing ourselves 
to the transit fare question. 

THE COURT: Absolutely, yes. 

Everybody understands the rules. The papers 
are to be delivered, the originals to the clerk of the 
court and one copy to chambers, which is room 1601 of this 


building. All right. 
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AFFIDAVIT OF ROBERT N. RICKLES 
DATED AUGUST 1, 1975 


Ima 
La) 
—) 
Qo 


TRICT COURT 


UNITED STATES IST 
CT OF NEW YORK 


SOUTHERN DISTI 


Plaintiffs, 
74 CIV. 4500 (KTD) 


~against- 
AFFIDAVIT 
NUGH CAREY, et al., 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
ROBERT N. RICKLES, PhH.D., P.E.; beii.g duly sworn, deposes 


and says: 
QUALIFICATIONS 
ph ie EL a EAL] 


I am currently Executive Director of the Institute For 
Public Transportation edt do wal not-for-profit transportation; 
research group with offices located at 211 East 43 Street, Mer 
York, New York. Over the past three years, IPT, under my direction, 
has investigated and reported on various aspects of the tri-state 
region's public transportation Systems. This effort included the 
preparation of an alternative transportation plan fcr the State 
of New Jersey, and an intensive study of mass transit alternatives 
to the West Side Highway, which involved sophisticated evaluation 
of modal splits between mass transit and auto use depending on 
~ime and cost to the user. ‘he latter study was performed for the 


New York State Department of Trans) ortation and the !’edera] 


‘ighway Administration. 
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In addition to my duties as Director of IPT, I am alzo 
Director of the Northeast branch of WAPORA, Inc., an engineering 
and environmental consulting firm. 

Before establishing IPT, I was, from March 1970 to 
February 1972, Commissioner of the New York City Department of 
nie Resources. During this period, I was instrumental in develop- 
ing New York City's air pollution code, in establishing the 
City's Bureau of Motor Vehicle Pollution Control and in formulating 
the New York State Transportation Control Plan for the New York 
Metropolitan Area. 

My Ph.D. degree is in chemical engineering, and I am a 
licensed professional engineer in the State of New York. 


A FARE IiICREASE TO 5% CENTS WILL INCREASE AIR POLLUTION BY 
15 PERCENT 


Based upon estimates made by the New York State Depart- 
ment of scansportation, I estimate that a subway fare increase to 
90 cants will cause 650,000 daily trips to be diverted from mass 
transit. Assuming that 20% of these trips will no longer be made, 
there will be 520,000 which must be made by means other than mass 
transportation. This amounts to 260,000 round trips. 

Based on travel characteristics developed by the tr. Stute 
Regional Planning Commission, approximately 208 of these lost 
transit riders must still enter the central business district of 
fanhacttan.* 

Available statistics indicate there are, on an average, 
1.4 riders per car. Accordingly, approxima:-ly 37,000 additional 
cars and taxis will enter the central business cistrict of 
Manhattan. Again, Tri-State data indicates that approximately 252 


of those cars and taxis eutering the central business district 


* That area in Manhattan below 60th Street. 
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Will enter between the morning rush hour, 7-10 a.m. This would 


amount to approximately 9,300 cars and’ 


taxis. 


Available data indicates that on an average business day 


121,953 cars and taxis enter the centra. business district. 


Accoruingly, a fare increase to 50 cents would increase 
4 


the number of cars entering the central business district during 


morning rush hours by 7.6%, thereby increasing already congested 


streets. 


An increase in congestion will increase air pollution 


in the central business district of Manhattan for two reasons. 


First, more cars mean more vehicle miles traveled. This 


translates into an increase in vehicle emissions. Second, the 


emissions per vehicle-mile will be much greater. Additional con- 


gestion will decrease the average :ipeed of each car. According 


to emissions factors developed by ‘he USEPA, emissions per car 


vary inversely with car speed. Thut is, the slower a car travels, 


the higher the emissisns per mile traveled. This inverse relation- 


Ship is very sharp at the very low speeds cxperienced in the 


q Manhattan central business distric 


” 


The following chart for carbon monoxide emissions serves 


as an example: for the current yeur assuming 60°! average ambient 


temperature, and 40% cold starts*: 


CO EMISSIONS 


MPH (Grams Per Mile) 
5 310 

19 169 

15 109 

20 ae 

25 69 


In sum, because of both 1iore cars in the central business 


district of Manhattan and more omi::sions per car, I estimate that 


* Source: "“Supplewent No. 5 For C mpilations of Air Pollution 
fmission Factors," April 1975, USFI'A 
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\a fare increase to 50 cents would produce approximately a 15% 
jincrease in the levels of the carbon monoxide over the period 


from 9 a.m. to 5 p.m. 


THE ADVERSE EFFECTS OF A FARE INCPFASE ON AIR POLLUTION WOULD BE 
FAR LESS WERE THE TRANSPORT. T7 71" CONTROL PLAN ("TCP") IMPLEMENTED. 

Were the control sx 2g.es Of the Transportation Control 
Plan implemented, air pollutio: levels would have decreased rather 
than increased sharply since the adoption of the TCP. Thus, any 
addition to air pollution caused by an increase in transit fares 
would begin from « for lower base of eir pollution than prevails 
today. 

Moreover, the increase in air pol)ution caused by a 
transit fare increase is far greater today than it would have been 
had the controls been implemented. For instance, had the parking 
strategy of the Plan been implemented, sharply reducing the number 
of available parking spaces in the central business district of 
Manhattan, a fare increase would not produce the same shift in 
ridership from public transportation to privately owned passenger 
cars. 

This is so because most of the automobile traffic in 
downtown Manhattan is traveling to and from a dowatown Manhattan 
destination. Accordingly, trips to downtown Manhattan that would 
otherwise be made "by auto will not be made by automobiles if 
automobile storage facilitics - parking - is not available. 

Analysis of travel behavior indicates that node choice - 
the decision to use mass transportation or automobiles - varies 
with a wide variety of factors; cost, time and convenience being 
the most important. Consequently, reducing parking opportunities 
would be an important influence in deterring people from bringing 
automobiles into downtown Manhattea 


Morcover and more importint, the TCP envisions an 


-4- 
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absolute limitation on the amount of parking spaces available in 


downtown Manhattan. This in turn will cause an absolute limitation 


in the number of sutomobile trips made to downtown Manhattan. 


Other strategics of the Plan, were they ir force 


, would 


also decrease the impact of a tru. sit fare hike. trategies to 
insure better traffic management to gain a better flow of traffic, 
to decrease taxi cruising, and to shift the delivery £ muc 


freight to after rush hours, 1 would serve to decrease the 


amount of congestion on the streets of Manhattan. This in turn 
would mean that the amount emi::sions per car-mile would be 


substantially less were all these strategies to be enfo.ced. 


ASU WILL DELAY AC 


AMBIEN'I 


The TCP seeks to sharply reduce vehicular traffic in the 


central business district o 


mm 


lanhuittan by diverting travelers to 
public transportation. In particular, it seeks to decrease the 
miledge traveled by privately own:d passenger cars by 50%. Thus, 


the Plan seeks to change the traveling hat 


number of people. 


The TCP seeks to change these habits through 


£ 
- 
~ 


tion of strategies approved by 


n June 1973. 
First, imposing a 50 cert fare at this time without 

any of the Plan's strategies bein; fully implemented, would jecupar- 

dize the ability of the Plan to bring about even 4 modest change 

in the traveling habits of the geieral public. Without the full 

implementation of all CP strateg.es, a fare increase will divert 


the traveling habits of the publi: towards the privately owned 


passenger car. Accordingly, once the Plan is implemented, its 


strategies will have to affect fa’ greater impact to achieve the 
original goals of the Plan in terus of reducing vehicular traffic 
in the Manhattan central b district. 
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Second, as the Plan its 
traveling habits in the first pla 
involve not just human habit, but 
of capitol equipment (automobiles 
dential location affected by trav 
fares without parking restriction 
Plan being in force will result i 
mobiles and choosing work anc cs 
automobile travel. 

Third, imposing a fure 
of the Plan being in force will 1 
of the strategies themselves. Th 
available parking spaces in the c 
Manhattan and an increase in park 


of the central business district 


cars to use public transportation. 


to privateiy owned cars will cnc« 
additional parking lots instead « 
addition, it will discouraye the 
parking facilities at peripheral 

Imposing a fare increa 
Plan being implemented will have 
ant impact on the speed at which 
implemented. From my experience 
of the City of New York, I fully 
transportation control plan requ 
number of individuals and institt 


private sector and at all levels 


a 


When a governmental | 
difficult enough to coordinate a 
ment. is 


cooperatively towards imp] 


governmental policy such as the 


a 
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elf recognizes, changing such 

ce is difficult. Travel patterns 
human habit embedded in purchases 
a.1 choice of job and resi- 

1 conditions. An increase in 

3 and other strategies of the 


1 more people purchasing auto- 


idential locations to facilitate 


increase without the strategics 


npede and delay plementation 


1¢@ Plan envisions a decrease in 


entral business district of 
ing spaces at perpherial points 
where commuters inay leave their 

A shift from public transit 
iraye parking lot owners to Luild 
£ considering other uses. In 
private sector from building 
park and ride locations. 
e without the strategies of the 
a wore subtle, but equally import- 
the strateyics of the Plan are 
a8 Commissioner of Air Resources 
realize that implementing a 
res cooperation from a tremendou 
tions in many parts of the 
of jovernment. 


gram is moving ahead, it is 


l these factors to move 
that. policy. ul, where a 
CP is moving backwards, as would 
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Y 
be the case were a transit fare increase to be allowed whil h 
; be iiowed while the 
Strategies of the Pl 1 ] 
i “ne Pian are not implemented, many { 
ementcd, many of these 
individuals and or z 
V 1 na organizations would likely j 
; ons wUAM 241KOLY increase their resis- 
tence to takir ections they d 
tari actions they do not find in their self interest 


S ch > +7 , ' bh] 
such a result would inevitably ir -rease resistence to and f t 
resist Cc to and foster 


a general lack of cooperation with air j 
tior i air pollution control official 


1 Sun mposis it ir 
ty AMpOSing a Lar inci Wi Out the strategics 
t " , } 
of the Plan being fully implementod ill jelay at ument of 
i del im of 


clean a'r goals. f 
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Sworn t before this 
ist day of August 1975 


“ DAVID §. SCHOEN BROD 
Notary Public, State ai New York’ 
No. 31.4511471 
Qualified in New Vore Counts 
Cammision Bepircs Marca th, 2%, 9 
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UNITED STATES DISTHICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


oS eh ONO aeenaseceesaansnann ee naaeenwesen x 
FRIENDS OF THE EARTH, et al., 
Plaintiffs, 
vi 74 Civ. 4500 (KTD) 
HUGH CAREY, et al., 
Defendants, 
wen nen nn nn non eon on oe nee = = == == - === x AFFIDAVIT 


TATE OF NEW YORK , 


COUNTY OF NEW YORK ) ; | 


GERALD M, STURMAN, Ph.D., being duly sworn, deposes 
and says: 

I am a partner and senior vice president in the firm 
of Parsons Brinckerhoff Quade & Douglas, Inc., which is an | 
international engineering consulting firm with its principal 
offices at One Penn Plaza, New York, New York. A resume of 
my professional qualifications is attached as Exhibit "A", 

I have charge ot the -ork of approximately 55 professionals 
in my company involved in urban and regional planning, trans- 
portation planning, and a wide variety of environmental ‘inaleinieds, 
This work entails analysis of the environmental impact of high- 
ways, mass transportation facilities, and other transportation 
facilities, It includes detailed analyses of the factors 
influencing the public's choire of travel mode, the impact 
of these choices upon air pollution levels, am measures that 
can be taken to reduce the air jollution impact from vehicular 


traffic, 


vw 


Me work hae Anvolva 
My wor nh 4 
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of transportation nroje:‘t 


including the 


ct under 


a contract 


r 


ment of Transportation and the F 
I am generally fo “liar with the 
tion of the New srk City Metrop 


I 


have 


July 28, 1975, submitted in t! 


affidavit 
Ketcham's 
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Iaring cnvironmental analyses 
Metropolitan New York area, 
sis of the proposed West Side 


:deral Highway Administration. 
contents and state of implement 


+ of Brian T. Ketchan, ted 
case. With respect to the 

1ich I feel qualified to comment 
clusions appear to be reason- 
reflects the present state of 


Based upon my Own experi:nce and analysis, my own con- 
clusions ore that a transit fure increase to $.56: 
will cause a signifi:ant loss in transit 
ridership; 
substantially increa:e 
and levels of air poll 
increase the difficu and delay in 
achieving national ambient air standards 
in New York City under the existing 
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Transportation Contr 
revised Transportati 


cause 
than 


Es<%: ng implementation 
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= fare increase on s 
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975, has teen seriously retarded, 
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sly fashion 
1 Plan contains stratogies 
id produce substanttally more 
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Senior Vice President, Parsons, Brinckerhoff, Quade & 
Douglas, Inc. ("Parsons") 
Education 
Columbia llege, A.B., 1956 
Columbia University, B.S.C.E., 1957; M.S.C.E., 1959 
Cornell University, Ph.D., 1963 
Societies 
Ainerican Society of Civil Engineers 
Association for Computing Machinery 
New York Academy of Sciences 
American Concrete Institute, Wason Medal for Research, 19363 
Tau Beta Pi, Phi Kappa Phi 
Licen 
New York, Massachusetts, New Jersey, Connecticut 
Dr. Sturman is Principal-In-Charge of all of Parsons' 
environmental ser 'S including air iality iltoring and 
air quality impact analysi In addition, he 
T ! lronmental impact tudie 
yj and analysis. Dr. Sturman, 
1 the appli on of diffusion 
> sources to mpact of 
1 areas, and has w tten tech- 
1OKS in this !] ria le has 
jupervised Parsons’ work on environmenta my tt evaluations 
for the following projects 


County Parkway Widen (Westchester Count 
York) Eagle-rine ter ipply EI (De 
Colorado) Albany Air t S (Albany, N. Y.); 
Street iad ae F mon:!, Vir 1a); Wy l 
Valley Flood Control EI (Wroming Vallev, Pa.) 
James River Bridge E] (Newport News, Virginia 
Street Bridge EI‘ wil fton, Del re) 
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| UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF 


FRIENDS OF THE EARTH, et al., 


Plaintiffs, 


Vv. 


HUGH CAREY, et al., 


Defendants 
STATE OF NEW YORK ) 
Ss: 
COUNTY OF NEW YORK ) 
BRIAN T. KETCHAM, P.E., 


deposes and says 


In his affidavit of July 2% 
challenges my conclusion 
loss in ridership on the theory 
fotmulas (page 5). 
This is false. Among othe 
was the report "Public Transport 
Evaluation and Options" conveye:! 
ment of Transportation Commissi 
Governor Hugh L. Carey on Febru 
letter of conveyance and the re 
as Exhibit A. 

A; ication of the informa: 
30 and 32 of this report indica 
$.50 would produce a loss of riii 

Part of the reason that Mr 
supposedly outdated sources are 
ployment, in his 


view, lessens 


in transit ridership. This con 
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the impact of 
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YORK 


) 


74 Civ. 4500 (KTD) 
) 
) 
) 
AFFIDAVIT 
being duly sworn, 
, 1975, Mr. John G. de Roos 


ere will be a 10% or more 
chat I relied on “outmoded” 
sources that I relied upon 


ation Operating Assistance: 


from New York State Depart- 


rT. to 


Schuler 
1975. A copy of the 


evant section is attached 
ion -presented on pages 28, 
es that a fare increase to 
ership of 10.7%. 

de Roos claima that my 
inaccurate is that unem- 
fare 


increases 


lusion was explicitly 


ests . wre ee 
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rejected by the State DOT on the basis of recent data. As 
x 

noted in the report: 

"Contrary to popular belief, ridership 

declines in New York City appear not to 

be closely associated with downtown em- 

ployment declines or Other factors 

(other than fare increases or service 


cuts)." (p.30) 


Mr. de Roos' assertion about loss in transit rider- 
ship is apparently contradicted by other assertio.s in 


his affidavit. This is shown in the following analysis. 


Mr. de Roos notes that: 


" 


++-a fare increase of 


estimated to produce weckly revenues 


to the Transit Authorit of something * 
between $800,000 and $970,000." (p.3) 


This translates into an annual :}evenue of between $41.6 and $16.8 
Million for each five cent increment in the transit fare. 
Thus a fifteen cent fare increase to 50 cents will pro- 
duce between $124.8 million and $140.4 million annually. 

MTA's 1974 Annual Report indicates that paid person 
trips in 1974 for all TA and MaiiSTOA bus and subway 
Operations totaled 1,841,322,000. Recent TA estimates 
indicate that for 1975 ridershi}) declined by only 2% or by 
36,826,000 rides. Estimated paid ridership for 1976 
should therefore be roughly 1,8 4,496,000, assuming no 
transit fare increase and no se vice cuts. A 35 cent 
transit fare will therefore genvrate $631,573,600 in transit 
revenues. 

Defendants allege that 

"It does not follow tha any increase 


in fare would, under present economic 
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material degree." (p.5 


Were this so then a 50 cent fare (75 cents for bus-to-bus 
transfers) will produce approximately $857,135,60¢ 
including an assumed 5% loss in transit fares due toc bus 
transfers. This calculation shows a revenue increase of 
$225,562,000. The de Roos affidavit predicts a revenue 
increase of from $124.8 million to $140.4 million. 
Apparently the Transit Authority is, in fact, 
assuming some loss in ridership due to a fare increase 
in their calculations. This has been determined, through 
a series of iterative calculations to be between 10% and 
11.8%. My prediction was 10% or more, based in part upon 


the State DOT formula projecting 10.7%. 


See" 


art an T. Ketcham, ° 


Sworn to before me this 


lat day of August, 1975. 


| Bod LhacrOal 


Notary Public 
DAVID SCHON ROn 


Notary Public, Si are ot N 


No. 31-4511671 
Qualiticd in New Yors 


~vunty 


Commision a Expires b Maren 31, wap 
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UNITEB STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEIW YORK 


COS OSSD a ne nanan names wee x 
FRIENDS OF THE EARTH, et al., H 

Plaintiffs, 

-~against- : AFFIDAVIT 

MALCOLM WILSON, et al., : 75 Civ. 4500 (KTD) 

Defendants. : 
nsec scene iveisiendiabiinabte ir de tas gpiegieprsihadiomudl aleetbidh waidiiek aad cs tni'be i xX 
STATE OF NEW YORK ) - 


COUNTY OF NEW YORK) 


JAMES P. CORCORAN, ESQ., being duly sworn, deposes and 


says: 


1. I am an Assistant Attorney General of the State of 
New York and represent Governor Hugh L. Carey (successor to 
former Governor Malcolm Wilson), James Melton (successor to 
Arnold R. Fisher), Commissioner of Motor Vehicles, Ogden Reid 
(successor to James L. Biggane), Commissioner of Environmental 
Conservation, and the State of New York, some of the defendants 
in this action. I make this affidavit in accordance with the 
Court's request to state the position of these defendants with 
respect to plaintiff's application for a preliminary injunction 
restraining defendants from increasing the transit fare in 


New York City. 


\ ~ ad A 21¢ 


} 2. The State of New York is charged under the Federal 

| Clean Air Act Amendments of 1970 (42 U.S.C. § 1857 et seq.) (the 
"Act") with the responsibilit: of achieving full compliance with 
national ambient air quality standards. Both Governor Carey and 
Commissioner Reid have on several occasions stated their aim to 


achieve full and prompt compliance with the Act in the City of 


New York and elsewhere in the State. ‘The State will exercise 
| its full enforcement re -onsibility under the Act to insure 


State-wide compliance, including the City of New York. 


3. The State of New York,acting through Commissioner 


Reid, has negotiated enforcement orders with the United States 


strategies under the Federally approved Transportation Control 
Plan for the New York Metropolitan Area. These orders were 
issued on April 28, 1975 by USEPA Regional Administrator Gerald 
Hansler pursuant to Section 113 of the Act. Governor Carey has 


consented in writing to the issuance of each of these orders, 


and the State is committed to fulfilling its obligations there- 


under fully and promptly. 


4. Orders relating to four additional strategies 
(bridge tolls, parking reduction, taxi cruising and after hours 
goods delivery) are currently under negotiation with officials 
of USEPA and the City of New York. Agreement has been reached 
on two of these orders, taxi cruising and after hours goods | 
delivery, with the expectation that these orders will be issued 
shortly. These two strategies,once implemented,will, together 


with those previously agreed upon, make ¢-tstant #1 progress 


P Environmental Protection Agency ("USEPA") relating to eight 


«Ze | ' 
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toward achieving the reductions required for carbon monoxide 


under the Transportation Control Plan. 


5. The City of New York is in a fiscal crisis and the 
State recognizes the need for the City to secure additional 
sources of revenue as quickly as possible. A fare increase 
is one available source of revenue which will reduce the 


amount of subsidy the City would otherwise have to provide. 


6. However, it must be recognized that an increase 
in the transit fare will likely cause significant losses of mass | 
transit ridership and an increase in vehicular traffic in the 


Manhattan central business districts, to the detriment of air 


quality in that area. A fare increase of $.15 will cause a loss 
of average daily ridership of approximately 10% based on histor- 
ical data contained in a study prepared by the New York State 
Department of Transportation in February .975 (Public Transpor- | 
tation Operating Assistance: Evaluation and Options). The | 
Metropolitan Transit Authority estimates a loss of from fdéur 


percent to six percent. 


7. When the amount of deterioration of air quality 
from the $.15 fare increase can be projected with greater 
certainty utilizing the techniques of measurement of vehicle 
miles traveled contained in the approved Transportation Control 
Plan, the State will be in a better position to assess what 
additional measures need to be undertaken to achieve national 
ambient air quality standards. If analysis of the effects of 


the fare increase indicate to the State and USEPA that 
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achievement of the goals of the Transportation Control Plan will 


be frustrated, a plan revision under Section 110(a) (2) (1) (ii) 
of the Act would be appropriate. Such a revision would include 
an updated emissions inventory and additional or alternative 
strategies, if necessary to alleviate any effects of the fare 


increase. £ 


8. The State will continue to aegotiate promptly with 
USEPA on the two remaining strategies and stands ready to 
implement all orders issued or to be issued u. :x Section 113 of | 
the Act unless and until such orders or the Transportation | 


Control Plan are modified or revised in accordance with law. 


Negotiation of the two remaining strategies, 
comprehending current developments, should bring the State 
and the City into full compliance with the Act. Should 
subsequent monitoring indicate the need for additional steps, 
including plan revision, the State stands ready to negotiate 
these expeditiously and to enforce any additional compliance 


required. 


WHEREFORE, the relief sought by plaintiffs in the Order | 
to Show Cause should not be granted because means exist under 
the Act to correct any deterioration of air quality caused by a 


fare increase. 


aha 


Sworn to before me this 
lst day of August, 1975 


Assistant “Attorney Genera 
of the State of New York 


} . 
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- LETTER OF ANNE SIDAMON-ERISTOFF 


<i DATED AUGUST 1, 197 
United States Department of ZJustic. Q 920 
omen erates arr oanet UNITED STATES ATCOKNEY ns , 
sina amm weN BouTAERN Dintaict or New sORK PMy ; 
ASE:am UNITED STATES COUKTHOUCHE ts nti 
thoi A ——- FOLEY SQUARE k oe WHS Mas 
NEW YORK, N. ¥. 10007 "0 Voda, Li j 
* ij ; 


August 1, 1975 


Yhe Honorable Kevin T, "uffy 
United States Districe Judge 
Southern District of New York 
Federal Courthouse 

Foley square 

“ew York, New York 10007 


Re: Fricnds of the Earth, et al, v. Wilson, 
Xi et al,, USDC, SDNY 74 Civ, 4500 


: Dear Judge Duffy: 


It is my understandi. 4 that you have advised the 
parties to the ab ve suit to obtain the comment, if any, 
of the U.S, Environmental Protection Agency, Region II, 
concerning the proposal to raise the New York City Transit 
fares and its possible impact on the goals of the Clean 
Air Transportation Contro!' Plan, 


The pavtics have, as requested, asked for EPA's 
comments, and 1 am authorized by Gerald M, Hangsler, Regional 
Ad» nistrator, to fille with Your Hllonor the enclosed copy of 
his letter dated \ugust 1, 1975 shich sets forth the views 
of EPA Region Li on the subject. 


Very truly yours, 


PAUL J, CURRAN 
Uni ed States Attorney 


{ ? ‘ P : erqles 
ANNI SIDAMON-ERISTOFF 
Assistint United States Attorne 
Chief, Environmental Protection Unit 

denhones (217) 791-1958 


enclosure 
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ASE:am 


Honorable Kevin T, Duffy -.° August 


ec: Gerald M, Hansler, P,é&. 
vegional Administrator 
U.S. Environmental Protection Agency 
Region IL 
2A Federal Plaza 
New York, Ne» York 19007 


LETTER OF GERALD M, HANSLER, REGIONAL ADMINISTRATOR, 
EPA, REGION Il DATED AUGUST 4, 1975 


+62 Shey 
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5 he ag UNITED STATES ENVIRONMENTAL PROTEC TION AGENCY 
SS a REGION Ii 
ica 26 FEDERAL PLAZA C 224 
V YORK. NEW YORK 10007 
Aug 1 1975 


Anne Eristott, Esq. 
Assistant U.S. Attorney 
U.S. Attarney:'s Office 
rederal Court House Annex 
1 St. Andrew's Plaza 

New York, New York 10007 


Re: Friends of the Earth, et al. 


Vv. Wilson, et al. Tete, SONY 
74 Z 


Dear Ms, Eristoff: 


We have been informed that at a hearing on a motion in the above 
case on July 30, 1975 Judge Duffy requested the parties to advise the 
U.S. Environmental Protection Agency (EPA) that he desired an expression 
of opinion by EPA on one of the issues involved in the motion, the pro- 
posed increase of the $.35 fare on New York City Transit Authority sub- 
ways and buses, 


Ik apparently is petitioners’ position that a continuance of the 
Status quo with respect to the transit fare is necessary in order for 
the goals of the TCP to be achieved. The IX? discusses various means 
for encouraging gre use Of mass transit facilities. It recognizes 
that the lavel of charged for mass transit affects the extent to 
which the riding public makes use of these transit facilities. However, 
tne TCP does not contain any express requirement that fares be continued 
at their present levels. 


EPA, too, is seriously concerned that the proposed fare increase, 
to $.50 or $.60, as has been discussed in the news media, will have a 
counter-productive effect in achieving the goals of the TC. Although 
Gefinitive statistics are not available, it is EPA's Opinion that the 
contemplated fare increase will induce more subway and bus passengers 
to use their cars to go to and fran work, with a resulting increase in 
air pollution. (See Attachment 1.) It will thus detrimentally affect 
the public health and welfare of people living and working in the entire 
metropolitan New York area. 
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EPA is certainly aware that the fare increase is one of many steps 
heing considered by the City of New York in its efforts to remedy the 
present critical financial state. However, measures are available which 
would help restere the City's fiscal position without unreasonably pen- 
alizirg area residents by exposing them to violations of national health- 
ralated arbient air quality standards. for example, B-7, one of the 
strategies of the TCP for which Notices of Violation were issued to the 
State and City of New York in January, 1975, requires the imposition of 
tolls on the East and Harlem River Bridge crossings. This measure would 
have three beneficial results: 


(1) It would reduce the use of scarce fuel; 
(2) It would provide cleaner air; and 


(3) By encouraging use of car pools, it would avoid unnecessarily 
heavy costs to the sing]e-passenger commuter. 


The imposition of tolls on the East and Harlem River Bridge crossings, 
paralleling the tolls on the Hudson River crossings from New Jersey, 
“ould produce additional revenues while being in harmony with the goals 
of the TCP, It would avoid the unfavorable environmental consequences 
of a subway and bus fare increase and at the: same time help restore the 
City's fiscal position. 


As an example, the May 5, 1975 toll increase, instituted by the Port 
‘thority of New York and New Jersey, on the Hudson River crossings has 
sult ted in the decreased use of automobiles for cammutation and increased 

Cc panies at the same time that revenues were increased. A comparison of 
daily tunnel traffic for the Lincoln and Holland Tunnels by the Port 
futhority shows a 3 1/2% decrease in June, 1975 from the daily tunnel 
traffic measured in June, 1974. Further, more than 6,000 monthly carpool 
canmuter tickets were sold in the first two months foliowing the toll 
increase. It seems clear, then, that a \.2l!-structured toll programc 1 
contribute to cleaner air by discouraging automobile use while increasing 
revenues. 


If the present $.35 fare is increased, and if analysis shows that 

the attainment and maintenance of national ambient air quality standards 

atended to be implemented by the TCP will therefore be jeopardized, a 
revision of the TCP will be required pursuant to Section 110 of the Clean 
Air Act, as amended, 42 U.S.C. §1857c-5. To the extent that it could be 
practicable or feasible, EPA would require ‘rore effective pollution con- 

rol measures based upon an expanded application of existing strategies 
of or tho inclusion of additional strategies to the TCP. There are, how- 
ever, statutorily-mandated deadlines for attainment of nazional standards 
which would further limit the availability of these new measures, 
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Since we are of the opinion that additional revenues can be brought 
into the City's coffers through measures which have favorable environmen- 
tal consequences and are required by the present TCP, we urge that such 
reasures be considered as responsible alternatives to the fare increase 


To reiterate, we believe that an increase in fares on New York City 
Transit Authority subways and buses will detrimentally affect the public 
health and welfare and that other measures are available, and required 
by the present TCP, which would avoid this harmful result. 


Sincerely yours, 


Gerald M, Hansler, P.E. 
Regional Administrator 


Enclosure 


cc: David Schoenbrod, Esq. 
Natural Resources Defense Council, Inc. 


David G. Hawkins, Esq. 
Natural Resources Defense Council, Inc. 


Adrian P. Burke, Esq. 
Corporation Counsel for the City of New York 
Attn: Alexander Gigante, Jr., Esq. 


Louis J. Lefkowitz, Esq. 
Attomey General of the State of New York 
Att: James P. Corcoran, Esq. 


ATTACHMENT 1 a} v 2 7 


ESTIMATED IMPACT OF TRANSIT SARE INCREASE 
FROM 35 TO 50 CENTS IN NEW YORK CITY 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
(1975) 


Hased upon past evidence,* qualified by higher gasoline prices and other 
economic constraints, it can be reasonably assured that an increase of 

15 cents (43%) in the transit fare will result in a reduction of transit 
ridership by 10%. Therefore, of the 6 million daily two-way trips made 
by transit in New York City, about 600,000 will be induced to seek alter= 
native modes of travel. 


A conservative estimate of the proportion of these trips which will be 

for the purpose of daily work is 20%. Therefore, 120,000 of these diverted 
riders will definitely be seeking other transportation modes to get to and 
from work. The other 80%, which includes persons- coming to the City for 
purposes of recreation, visiting or shor ‘ng, may not make the trip. 


The express bus network in New York City presently operates at capacity, 
and therefore has little hope of absorbing many of the diverted subway 
ridership. A reasonable assumption based uron the diversion which oc 
curred pursuant to the 1972 fare increase from 30 to 35 cents, is that 
only about 6,900 of the diverted subway and bus ridership who must have 
alternate transportation could be accommodated by the express bus system, 
without substantial expansion of express bus operations. Therefore, 
114,000 trips will be completed by the only other available means, 
private auto. 


Historically, New York City residents and cmmuters have shown little 
inclination to carnool. Therefore, it is not umreascnable to assume 
that the average occupancy of vehicles used by these diverted riders 
vill be 1.2 persons (per vehicle). Thus, it is estimated that 95,000 
additional vehicles will enter Manhattan each weekday as a result of the 
fare increase. . 


*See "Public Transportation Operating Assistance: Evaluation and Options," 
D. 2%, published 1975 by New York State Department of Transportation and 
New York City Transit Record, LIII, 2, Feb. 1973, p. ll. 
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This traffic may be conservatively distributed throughout the day by 
assuming that 25% of it impacts the peak cammuter hours of 7 to 10 AM. 
During the period of highest ambient air standard violations, then, some 
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,000 additional vehicles will be traveling to and from Manhattan, 
generating (at 10 miles per trip) 240,000 daily vehicle miles traveled 
wd contributing substantially to pollution control problems which 
presently plague New York City and environs, In addition to this, the 
other 75% of the work trips, which will be rade at off-peak hours, will 
yenerate 710,000 vehicle miles traveled over the course of each average 
work day. This‘will undoubtedly exacerbate already severe violaticns 
of the 83-hour national ambient air quality standard for carbon monoxide 
in Manhattan south of 60th Street. 
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PLAINTIFFS' “NOTICE OF MOTION FOR SUMMARY : 
JUDSMENT DATED AUGUST 4, 1975 
UNITED STATES DISTRICT COURT ‘ 
SOUTHERN DISTRICT OF NEW YORK - 229 


FRIENDS OF THE EARTH, et al., 


Plaintiffs, 74 CIV. 4500 (KTD) 
~against- : ‘ 
NOTICE AND MOTION 
3 FOR SUMMARY JUDGMENT 


HUGH CAREY, et al. 
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PLEASE TAKE NOTICE that ntiffs will move this Court on 
the 15th day of August, 1975 at 10:00 a.m. in Room 1506 of the 
United States Court House, Foley Square, New York, New York, 

Or as soon thereafter as counsel may be heard, for an order 
pursuant to Rule 56 of the Federai Rules of Civil Procedure 
granting plaintiffs summary judgment with respect to four 
strategies ccntained in the Transportation Control Plan, to wit 
Strategy B-lc (partial ban on taxi cruising); strategy B-3 
(reduction in Manhattan central business district parking) ; 
Strategy B-7 (imposition of tolls on all East and Harlem River 
Bridges); and strategy D-3 (after-hours deliveries to stores 
and office huildings), on the ground that there is no genuine 
issue as to any material fact with respect to violations of 
|}said strategies and that plaintiffs are entitled to a judgment 


as a matter of law. 


Plaintiffs' motion is based tipon notices of violation issued 
by the federal IPA with respect t« the said strategies; admissions 
by defendants that no federal EPA enforcement orders have yet 
been issued with respect to the s.id strategies (Corcoran 


Affidavit, August 1, 1975; Gigant«s: Affidavit, July 30, 1975) 


the Affidavit of David Schoenbrod, July 28, 1975, the Affidavit 
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lof Ross Sandler, July 30, 1975, and the Affidavit of Brian T. 


Ketcham, dated July 28, 1975 pages 10-11, all filed in support 


of plaintiffs' motion for preliminary relief sought by Order to 


Show Cause dated July 28, 1975; the statement detailing defendants’ 


;violations found in Plaintiffs Supplemental Memorandum in Support 


of Plaintiffs Initial Motion for Preliminary Injunction dated 
November 8, 1974 at pages 14-15, 17, 19-20; the Complaint 


herein and all papers heretofore had herein. 


Aas ull ) submitted, 


I ROSS SANDLER 
DAVID SCHOENBROD 


Attorneys for Plaintiffs 

(Natural Resources Defense Council) 
15 West 44 Street 

New York, NY 10036 

(212) 869-0150 


DATED: New York, New York 
August 4, 1975 
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PLAINTIFPS' STATEMENT PURSUANT TO GENERAL RUT? o(8) 
IN _SUPPORT OF THEIR MOTION FOR SUMMARY JUDUM 
DATED AUGUST 20, 1975 == A 231 
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SOUTHERN DISTRICT OF NEW YOR 
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HUGH CAREY, et al., 


\TEMENT PURSUANT TO 
9(g) IN 6UPPORT 
FOR SUMMARY JUDGMENT 


Le Jurisdiction of this Court is properly invoked 
dursuant to Section 304(a)(l1) of the Clean Air Act. 42 U.S.C. 
§1857h-2(a) (1). 

2 Pl iffs' letter sent by certified mail on 
August € 1974 to the defendants herein constituted proper notic 


pursuant to Section 304(b) of the Act. 42 U.S.C. §1857h-2(b); 


40 C.F.R. 54. 


3. Venue is properly lodged with this Court pursuant 


to the provisions of §304(c)(1) of the Clean Air Act. 42 U.8.¢. 


4. Plaintiffs Friends of the Earth, Friends of the 


Earth, New York Chapter, Natural Resources Defense Council, Inc. 


Sierra Club, Citizens for a Better New York, Citizens for Clean 
Air, Committee for Better Transit, Environmental Action Coaliti 


Harlem Valley Transportation Association, Institute for Public 
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Transportation, NYC Clean Air Campaign, New York State Trans orta- 
i I P 


‘ast Transportiution Coalition, West Village 
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Committee, David Sive and Paul DuBrul, are each of proper 


plaintiffs to bring an action pu suant to Section 304 of the 


Clean Air Act. 42 U.S.C. §1857h- 


_F Defendants Hugh Care/, Abraham Beame, David L. 


Yunich, Michael Cobb, Alfred Ei;senpreis, Moses L. Kove, 


inor Guggenheimer, Robert A. Low, Michael Lazar, John Zuccotti, 
Morris Tarshis, Paul O'Dwyer, J. Douglas Carroll, Jr., William 

1. Ronan, Theodore Karagheuzoff, James Melton, and Ogden Reid, 
hold the. positions as set forth in paragraphs "11" through "27" 
sf the Amended Complaint and each, in his respective capacity, 
responsible for carrying out measures required by the New 
York City Metropolitan Air Quality Region Transportation Control 


Plan ("Transportation Control Plan”). 


vernmental 


Defendant State of New York is 


entity responsible for carrying out each of the measures required 


7. Defendant City of New York is the governmental 
entity which shares responsibility with the State of New York 


for carrying out the measures required by the Transportation 


Control Plan. 


8. The Transportation Control Plan, submitted by the 
State of New York and the City of New York, was approved by the 


EPA Administrator on June 22, 197/, 38 F.R. 16560-61, pursuant 


to the Clean Air Act. 42 U.S.C. (1857c-5. 


9. Included within the Transpor‘ ation Control Plan 
were required strategies which, among others, included the 


following: 


Strategy B-1C ~Selective Ban on Taxi 
-ruising 


Strategy B-3 -Reduction in Manhattan 
‘entral Business District 
Parking 


Strategy D-3 ~After-hours Delivery 
to Stores and Office 
Buildings. 


> 


10. With respect to each said strategy, the defendants 
Z 


a failed to timely complete implement 
said strategies as set forth in 

ll. The New York City Metropolitan Air Quality Region 
is now and he een at all times since June 23, 1973 in viclation 


f the Nationa. Primary Ambient Airc Quu.lity Standards for Carbon 


lonoxide, Photochemical Oxidants and Nitrogen Dioxides. 


12. carbon Dioxide pollution throughout New York City 


ion of the Trans- 


sollected by New York City. 


Respectfully bmitted, 
Ross Sandler 
David Schoenbrod 
Attorneys for Plaintiffs 
(Natural Resources Defense Council) 
15 West 44 Street 
New York, New York 10036 
(212) 869-0150 
Dated: New York, N.Y 
August 20, 1975 
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AFFIDAVIT OF SERVICE BY MAIL 


State of New York 


County of Kings 


Stephen Zedalis ' 
pinta epee = Pete —_—_., being duty sworn, deposes and says, that ce ponent 
47-19 194th Street 


is not a party to the action, is over 18 years of age and resides at 


Flushing, N.Y. 


sa 10th November, 1975 
Pet On i: eee ee pages enacts pltesstar secede , deponent 


served the within Appendix-Docket No +> 75-7497 


upon Hon. Louis J. Lefkowitz, Attorney General of the State of New York, 


2 World Trade Center, New York, N.Y. 10047 


Hon. W. Bernard Richland, Corporation Counsel — 


for the City of New York 


Municipal Building, New York, N.Y. 10007 


Stuart Riedel, Esq. General Counsel 


New York City Transit Authority 


370 Jay Street, Brooklyn, N.Y. 11201 


Attorney(s) for the: Respondents in the action, the address designated by said attorney(s) for the 
purpose by depositing a true copy of same enclosed in a postpaid properly addressed wrapper, in a post 


office official depository under the exclusive care and custody of the United States Post Office department 


within the State of New York. 
} / 7 
sips Vert Aeon x 
Sworn to before me, 


This LOth day of | 1979 


Liviad! 


EDWARD A. QUIMBY - 
Notary Public. State of New Y 
No. 24-3183500 
Qualified in Kings County 
Commission Expires March 30, 1 


